“There must be power in 
the states and the nation to 
remold, through experimenta- 
tion, our economic practices 
and institutions to meet 
changing social and economic 
_needs.” Brandeis, dissenting 
in New State Ice Company 
y. Liebmann. 
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The Uncommon 


‘UPPOSE two residents of Wisconsin 
(let’s call them Hughes and Fetter) 
drive their cars into Illinois and there col- 
lide with each other, Hughes dying as a 
result of the accident. Suppose further that 
neither Hughes nor Fetter, nor Fetter’s lia- 
bility insurer, had any property in Illinois, 
and that—aside from the accident—none of 
them was “licensed to do business” or 
“doing business” in Illinois, Can Hughes’ 
administrator maintain an action against 
Fetter or his insurer, and if so, where? 


The domiciles of the parties could be in 
any other state or states, and the place of the 
accident in any different state. So long as the 
plaintiff's decedent dies as a result of the ac- 
cident, the problem has its complications. 


To begin at the beginning, the action 
could not be maintained at common law 
even though all the parties involved were 
domiciled in the state where the accident 
occurred. For the action is a personal ac- 
tion, and at common law personal actions 
died with the person. To remedy this de- 
fect, quite a bit of legislation was enacted. 


The prototype for the early American 
statutes was the English enactment of 
Lord Campbell’s Act (9 & 10 Vict., c. 93 
(1846)), which provided that a surviving 
spouse, parent or child could maintain an 
action for wrongful death and recover dam- 
ages to the reasonable expectations of their 
pecuniary benefits from the deceased, had 
he lived. This action did not survive the 
death of the tortfeasor, and it could be main- 
tained only if the injured party himself could 
have recovered damages. 


Similar and sometimes identical statutes 
have been enacted in most American juris- 
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Law of Wrongful Death 


dictions. All of these, like the English 
enactment, had defects of their own. They 
recognized and provided some remedy for 
the interest of relatives of the deceased per- 
son in allowing them to recover whatever 
share of his prospective earnings would 
have accrued to such named relatives. But 
those enactments failed to recognize the 
interest of the deceased person himself in 
the security of his person and _ property. 
Thus, if the deceased lingered for several 
months after the accident before going to 
his Maker, no action could be maintained 
for the pain, suffering, medical expenses and 
loss of income which he bore in the interim 
between the accident and his death. 


Consequently, additional legislation was 
enacted in a majority of the states provid- 
ing for the survival of causes of action for 
personal injuries so as to give an adequate 
remedy for the wrong done. Such, at least, 
was the apparent intention of the various 
legislatures. To say that the end result is 
confusing is a masterpiece of understate- 
ment, but that takes us ahead of our story. 


To return to Hughes and Fetter and their 
problems about Illinois and Wisconsin, let’s 
take a look at the statutes in those states. 
Let’s start with the question of where the 
action can be brought. As we stated the 
case, Hughes died “as a result of the acci- 
dent,” and everyone connected with the 
case was in Wisconsin. Suppose, first, that 
he died after several months in a Wisconsin 
hospital. 


Illinois Revised Statutes 1949, Chapter 70, 
Section 2 provides in part “that no action 
shall be brought or prosecuted in this State 
to recover damages for a death occurring 
outside of this State where a right of action 
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for such death exists under the laws of the 
place where such death occurred and service 
of process in such suit may be had upon the 
defendant in such place.” (Italics supplied.) 


On the other hand, Wisconsin Statutes 
1949, Section 331.03 provides that an action 
for wrongful death “shall be brought for a 
death caused in this state.” (Italics supplied.) 


From a literal reading of the two statutes 
it would appear that the action could be 
maintained neither in Wisconsin nor in IIli- 
nois, the death having occurred in Wisconsin 
after being caused in Illinois. For a case 
discussing the general problem see Carroll 
v, Rogers, 26 CCH AutomosiLe Cases 260, 
330 Ill. App. 114, 70 N. E. (2d) (1946). 


Now suppose that Hughes died immedi- 
ately in Illinois, rather than waiting several 
months for the end to come. According 
to the Wisconsin statute, the result will be 
the same in a Wisconsin court, for the death 
was caused in Illinois. 

Since Fetter’s liability insurer does no 
business in Illinois, no service of process 
can be made upon that corporation in IIli- 
nois, Since Fetter himself is physically 
present in Wisconsin and domiciled there, 
the only possible way he could be subjected 
to the jurisdiction of the Illinois court is 
by substituted service upon the Illinois 
Secretary of State. Concededly, there is no 
obstacle in the language of the statute (Illi- 
nois Revised Statutes 1949, Chapter 95%, 
Section 23) to this procedure, and it is 
probably true that such service could be 
had. Yet it may not be true. A hasty search 
fails to disclose any Illinois case directly in 
point, and several questions appear that 
might present effective obstacles: (1) 
Whether a nonresident plaintiff may sue under 
the Illinois nonresident motorist statute; (2) 
Whether a domiciliary administrator (in 
Wisconsin) may sue in a foreign jurisdic- 
tion (Illinois) for wrongful death or per- 
sonal injury; (3) Whether an ancillary 
administrator may be appointed in Illinois 
when no property of the decedent is present 
in Illinois; (4) Whether a cause of action is 
an Illinois asset of the decedent's estate be- 
fore that cause of action is reduced to judg- 
ment. It might well be that questions (1) 
and (2) or (1), (3) and (4) would be an- 
swered in the affirmative by an Illinois court 
so as to allow the action, but it is likewise 
possible that the judicial answers might go 
the other way. 


Further extension of the hypotheses would 
be unwarranted, for the other problems in- 
volved are no longer hypothetical. Last 
month, June 4 to be exact, the Supreme 
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Do the present forms for business 
interruption insurance cover losses 
for delay in reconstruction because 
of defense allocation restrictions? 
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Insurance accountants will be inter- 
ested in “Problems in Expense Allo- 
cation.” Page 506. 


An informative discussion of insur- 
ance needs under defense contracts 
appears at page 543. 


The fiction of a nonresident’s con- 
sent to substituted service of process 
is being extended to unlicensed in- 
surers. Page 489. 


* 
Auto rates are increasing in several 
states. Page 541. 

* 
Proof in damage suits of out-of-court 
admissions (express or implied) bear- 


ing on negligence is the topic of an 
article beginning on page 518. 





Statistical requirements for rate ad- 
ministration are discussed at page | 
501. | 





Court of the United States handed down its 
opinion in the case of Hughes, Administrator 
v. Fetter et al., 36 CCH AUTOMOBILE CASEs 
336. In a five-to-four decision, the majority 
of the Court, speaking through Mr. Justice 
Black, held that the action could be main- 
tained in Wisconsin and that the limitation 
of the Wisconsin statute to cases where the 
death was caused in Wisconsin was uncon- 
stitutional in violating the full faith and 
credit clause (Article IV, Section 1) of the 
federal Constitution. The lengthiest dis- 
cussion that comes close to the questions 
we have raised is some fourteen lines in 
Black’s opinion to the following effect: 


“ 


Appellant was appointed adminis- 
trator and the corporate defendant was 
created under Wisconsin laws. We also 
think it relevant, although not crucial here, 
that Wisconsin may well be the only juris- 
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diction in which service could be had as an 
original matter on the insurance company 
defendant. And while in the present case 
jurisdiction over the individual defendant 
apparently could be had in Illinois by substi- 
tuted service, in other cases Wisconsin’s 
exclusionary statute might amount to a de- 
privation of all opportunity to enforce valid 
death claims created by another state.” 


At any rate, the problem of where the ac- 
tion may be maintained is no longer serious. 
It can certainly be maintained in Wisconsin, 
and it probably can be maintained in Illinois. 


New problems are presented, however. 
Heretofore no state was required to open 
its courts to actions based upon foreign 
wrongful death or survival statutes. See, 
for example, Dougherty v. American Mc- 
Kenna Process Company, 255 Ill. 369, 99 
N. E. 619, L. R. A. 1915 F. 955 (1912) and 
the opinion of the Wisconsin Supreme Court 
in Hughes v. Fetter at 34 CCH AvuToMosILE 
CAsEs 231, 257 Wis. 35, 42 N. W. (2d) 452 
(1950). Aside from the effect this result 
may have as a precedent for otherwise 
widely divergent propositions of law that 
might be litigated under the full faith and 
credit clause, the case raises problems re- 
lating to death and survival actions alone. 


While these are not new, a number of 
them may be difficult. They may be grouped 
as follows: (A) Who is the proper party 
plaintiff; (B) What are the elements and 
amounts of damages, and how are these 
to be assessed; (C) How will the proceeds 
of the action be distributed; (D) What are 
the periods of limitation; and (E) Are there 
other differences regarding the nature of the 
action or the applicable principles of tort 
law. It is not here suggested that there are 
such differences on every point between the 
laws of Illinois and Wisconsin. But “A 
confusion of the underlying principles of 
modern statutes which give these rights and 
actions, and an apparent inability to distin- 
guish between the rights thus given has 
developed a state of law which could be well 
described as chaotic” in any given jurisdic- 
tion. Schumacher, “Rights of Action Under 
Death and Survival Statutes,” 23 Michigan 
Law Review 114 (1924). See also Oppen- 
heim, “The Survival of Tort Actions and 
the Action for Wrongful Death—A Survey 
and a Proposal,” 16 Tulane Law Review 386 
(1942); Note, 91 University of Pennsylvania 
Law Review 68 (1942); Note, 35 Illinois Law 

‘Review 479 (1940); Note, 1950 Wisconsin 
Law Review 354. Hence, under the new re- 
quirement that a state must apply a foreign 
death or survival statute, some differences 
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will be inevitable and these will accentuate 
the confusion already to be found. 


All we shall attempt to do in this report 
is to go down the list on these points with 
reference to Wisconsin and Illinois law and 
thus illustrate the type of problems any 
court construing a foreign death or survival 
statute may now face. No citations will be 
made to the statutes themselves, since these 
are relatively brief and may be found in the 
Illinois Revised Statutes 1949 at Chapter 3, 
Section 194 and Chapter 70, Sections 1 and 
2, and in the Wisconsin Statutes 1949 at 
Chapter 331, 


Parties Plaintiff 


In Illinois, the proper party plaintiff in a 
death action (for loss resulting to the dece- 
dent’s next of kin) is, by the explicit terms 
of the statute, the personal representative of 
the deceased. By judicial construction the 
same is true for a survival action. Wattman 
v. St. Luke’s Hospital Association, 314 Ill. 
App. 244, 41 N. E. (2d) 314 (1942), But 
the personal representative cannot maintain 
both actions at the same time. According 
to Susemiehl, Administrator v. Red River 
Lumber Company, 10 CCH AvurTomosite 
CASEs 258, 376 II]. 138, 33 N. E. (2d) (1941), 
the Injuries Act (that is, the wrongful death 
action) applies to cases in which the dece- 
dent’s injuries resulted in his death, where- 
as the survival statute applies only where 
the decedent’s death results from some 
cause other than the injuries complained of. 


The Wisconsin statutes were amended in 
1949 so as to allow a wrongful death action 
to “be brought by the personal representa- 
tive of the deceased person or by the person 
to whom the amount recovered belongs.” 
Prior to the amendment the action could be 
brought by the beneficiaries only if there 
was no right of action under the survival 
statute. Schilling v. Chicago, North Shore 
& Milwaukee Railroad Company, 20 CCH 
AUTOMOBILE CAsEs 169, 245 Wis. 173, 13 
N. W. (2d) 594 (1944). Thus, while both 
Illinois and Wisconsin treat death and sur- 
vival actions separately, entirely different 
standards apply in determining whether one 
or the other may be maintained, and Wis- 
beneficiaries have broader powers 
than Illinois beneficiaries. 


consin 


Damages 


Neither in Wisconsin nor in Illinois is there 
any limitation on the amount of damages 
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which may be recovered in a survival action. 
However, Wisconsin prohibits the award of 
exemplary damages against the tortfeasor’s 
executor or administrator. 


In both states there are limitations on the 
recovery for wrongful death. The widow or 
next of kin claiming under the Illinois stat- 
ute may recover up to $15,000. Where no 
widow or next of kin survives the deceased, 
persons who furnished hospital or medical 
services may recover up to $450, and the 
personal representative may recover up to 
$900 for the expenses of administration plus 
a reasonable attorney’s fee. 


Wisconsin claimants of pecuniary damage 
may recover up to $12,500. An additional 
$2,500 may be awarded the spouse or par- 
ents of the deceased for loss of society and 
companionship. From $2,000 to $5,000 
more may be recovered if the deceased 
leaves a widow with two or more children 
under the age of fifteen years. The personal 
representative may recover funeral expenses 
also, but these can be recovered by a relative 
only if that relative assumed the liability 
for or paid such funeral expenses. 

Thus the Illinois statute allows compen- 
sation only for actual pecuniary losses, where- 
as Wisconsin allows the recovery of certain 
liquidated sums irrespective of actual pecu- 
niary damage. Wisconsin allows damages 
for loss of society and companionship to the 
parents or spouse and extra amounts for 
children. The Illinois statute mentions none 
of these and has a limitation on the amount 
of funeral expenses not present in Wiscon- 
sin. Medical expenses may be recovered in 
a death action in Illinois, not in Wisconsin. 


Distribution of Proceeds 


In both Wisconsin and Illinois, distribu- 
tion of the amount recovered in a survival 
action is to be made in accordance with the 
deceased’s will or according to the respective 
provisions of the law of intestate distribu- 
tion of the decedent’s domicile. Apparently 
both states would subject such proceeds to 
creditors’ claims. 

The situation is different under the death 
action in either state, and only certain credi- 
tors may have any claim to a portion of the 
Proceeds in any event. In Wisconsin a 
surviving spouse who sues takes the entire 
Proceeds; if the representative sues, she 
takes all but the funeral expenses. If there 
is No surviving widow, the deceased’s lineal 
heirs take all, and if there are none of those 
surviving, the proceeds go to the deceased’s 
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brothers and sisters. Recoveries under the 
Illinois statute must be apportioned in ac- 
cordance with the Illinois law of intestate 
distribution. 


Time Limitations 


The survival statutes allow recovery for 
injuries to property as well as for injuries 
to person. Illinois actions for personal in- 
jury must be brought within two years 
from the time when the right of action 
accrued, and actions for damage to personal 
property must be commenced within five 
years. Each period of limitation in Wis- 
consin is six years, but in a personal injury 
action notice must be given the defendant 
within two years. In the Hughes v. Fetter 
situation the Illinois period of limitations 
would apply. (Wisconsin Statutes 1949, 
Section 330.19(5).) 


An Illinois action for wrongful death 
must be brought within one year. The cor- 
responding period in Wisconsin is two years. 


Comparative Negligence 


In Illinois, the contributory negligence of 
the deceased will be an absolute bar to re- 
covery in either action unless judgment is 
rendered on a malice count. The Wisconsin 
statute says: “Contributory negligence shall 
not bar recovery in an action by any person 
or his legal representative to recover dam- 
ages for negligence resulting in death or in 
injury to person or property, if such negli- 
gence was not as great as the negligence 
of the person against whom recovery is 
sought, but any damages allowed shall be 
diminished in the proportion to the amount 
of negligence attributable to the person re- 
covering.” 


The existence or formulation of the last 
clear chance doctrine, the determination of 
when a rider is a passenger or a guest, and 
so forth represent other areas in which 
there may be differences between the laws 
in different states. Even without these, 
however, it seems clear that legislative re- 
form is in order for the death and survival 
actions. The differences here become all 
the more apparent when they must be ap- 
plied by foreign tribunals. Perhaps the 
needed impetus for such reform will be 
provided by the Supreme Court decision in 
Hughes v. Fetter. Unless changes are forth- 
coming, however, two results that may well 
be expected are headaches for the courts and 
litigants’ resentment of laws and lawyers. 
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Federal Legislation 


The aviation war risk insurance bill (S. 
435) became law (P. L. 47) with the Presi- 
dent’s signature on June 14, and is now Title 
XIII of the amended Civil Aeronautics Act 
of 1938. By its terms the Secretary of Com- 
merce may provide insurance and reinsurance 
against war risks whenever the Secretary 
determines that such insurance on reason- 
able terms and conditions cannot be ob- 
tained from an American insurer. “War 
risks” includes risks described in “free of 
capture or seizure” clauses. The act has no 
application to purely domestic air com- 
merce. Coverage may be provided for the 
following persons, property and interests: 
(1) American aircraft and foreign-flag air- 
craft operating in the interest of the national 
defense or national economy of the United 
States; (2) Cargoes on such aircraft, includ- 
ing shipments by express or registered mail; 
(3) The personal effects and baggage of the 
captains, pilots, officers, members of the 
crews of such aircraft, and of other persons 
employed or transported on such aircraft; 
(4) Risks of loss of life, injury or detention 
of the same personnel; (5) Statutory or con- 
tractual obligations or other liabilities of 
such aircraft or of the owner or operator of 
such aircraft of the nature customarily cov- 
ered by insurance. Section 1311 of the act 
provides that “A person having an insurable 
interest in an aircraft may, with the approval 
of the Secretary, insure with other under- 
writers in an amount in excess of the amount 
insured with the Secretary, and, in that 
event, the Secretary shall not be entitled to 
the benefit of such insurance, but nothing 
in this section shall prevent the Secretary 
from entering into contracts of coinsurance.” 


Senator Humphrey has introduced a bill (S. 
1659) which would amend Section 8 of the 
Clayton Act so as to prohibit multiple direc- 
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torships in corporations having total assets 
in excess of $60 million. Section 8 now pro- 
vides that no man can serve as a director of 
more than one corporation whose capital, 
surplus, and undivided profits aggregate 
more than one million dollars. In introduc- 
ing the bill Senator Humphrey said the pres- 
ent law is defective in three respects: (1) It 
does not prohibit a person who is not a direc- 
tor, but otherwise an official of one corpora- 
tion or even a minor employee from serving 
as a director of a competing corporation; 
(2) The law applies only to direct interlocks, 
not to indirect interlocks; (3) The law is 
limited strictly to interlocking directorates 
among competing corporations and does not 
attempt to prevent interlocking relationships 
between suppliers and customers. Because 
of these loopholes in the existing law, he 
said, Mutual Life Insurance Company and 
Metropolitan Life Insurance Company are 
today interlocked with eight of the other 
twenty-four largest corporations. 


Another antitrust bill (S. 1544) jointly 
sponsored by Senators Murray, Humphrey, 
Benton and Lehman would provide addi- 
tional punishment for unlawul restraints and 
monopolies and permit the United States, 
as well as private persons, to commence 
treble-damage actions. 


Several bills pertaining to social security 
and to retirement funds have been intro- 
duced. S. 1471 would amend the Social 
Security Act so as to provide that veterans 
of World War IT who died during the five- 
year period immediately following their 
separation from the active military or naval 
services shall be deemed fully insured 1n- 
dividuals. S. 1670 weuld amend Section 
218 (d) of the Social Security Act so as 
to permit the coverage under the old-age and 
survivors insurance program of state em- 
ployees covered under a state retirement 
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system, if the state by which such retirement 
system was established had in effect on 
January 1, 1950, a statute providing for mak- 
ing such retirement system supplementary 
to the old-age and survivors insurance sys- 
tem. H. R. 4371 and H. R. 4373 would 
permit the postponement of income tax with 
respect to a portion of earned net income 
paid to a restricted retirement fund. 


State Legislation 


Accident and Health Insurance .. . 
The New York Insurance Law has been 
amended to delete from the group accident 
and health provisions the requirement that 
at least twenty-five employees of a single 
employer must be covered by a policy. The 
amendment also clarifies the definition of 
group accident and health insurance (Chap- 
ter 694, Laws 1951, approved April 10, 1951). 


Accident Reports A California 
amendment to accident report requirements 
allows fifteen days instead of the former 
ten for filing such reports, and provides 
that the reports must be made on an ap- 
proved form. The amendment also sets 
up regulations for the reporting of acci- 
dents by employees driving their employers’ 
cars. A new subsection provides that no 


information from an accident report may be 
used in a civil suit, and states specifically 
what information reported on the forms 
may be divulged, and to whom (Chapter 


841, Laws 1951, approved June 2, 1951). 


Agents . . . The North Carolina statute 
allowing agents to act occasionally as ad- 
justers for their employers has been amended 
to provide that remuneration for the sale 
of insurance may not be dependent on the 
adjusting of losses (S. B. 380, ratified April 
11, 1951). 


Alien Insurers A new New York 
law provides that, subject to the approval 
of the Superintendent of Insurance, an 
alien insurer licensed to do business in New 
York may domesticate its United States 
branch, if it owns all of the outstanding 
capital stock of a domestic insurer, by 
entering into an agreement with the domes- 
tic insurer providing that it will succeed 
to all the business and assets and assume 
all the liabilities of the branch (Chapter 
178, Laws 1951, approved April 12, 1951). 


Corporate Names on Policies . The 
North Carolina requirement that a com- 
pany’s proper corporate name appear on all 
Its policies has been amended to provide 
that the face of a policy or its filing back 
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shall not contain anything that would indi- 
cate that someone other than the company 
issuing the policy is responsible to pay any 
losses, though the agent’s name or that of 
the group with which the company is fi- 
nancially affiliated may be printed on the 
bottom of the filing back. No emblems or 
insignia may be used without the approval 
of the Commissioner (S. B. 380, ratified 
April 11, 1951). 


Dog Owners’ Liability Minnesota 
dog owners and those who harbor or keep 
dogs are now liable in damages to persons 
attacked or injured by such dogs, if the 
injured person was conducting himself 
peacefully and was in an urban area where 
he had a right to be (Chapter 315, Laws 
1951, approved April 12, 1951). 


Employees’ Life Insurance . . . An 
amendment to New York law provides that 
savings banks may purchase life insurance 
in an amount up to $10,000 on the lives of 
their employees and officers. Under the 
old law, the initial amount was limited to 
$1,000, an increase was allowed each year, 
and an employee had to be with the company 
at least a year in order to be eligible for 
the insurance. The law makes this insurance 
subject to the regulations of the Superin- 
tendent of Banks where it was formerly 
under the jurisdiction of the Superintendent 
of Insurance (Chapter 624, Laws 1951, ap- 
proved April 7, 1951). An identical 
law relating to New York savings and loan 
associations has been similarly amended 
(Chapter 623, Laws 1951, approved April 
7, 1951). 


Exclusions New York’s revised 
“exclusions and restrictions” clauses, per- 
taining to life and industrial life insurance 
policies, permit the usual war, suicide and 
aviation exclusions, but there is a new 
clause added, explaining that it is the legis- 
lative intent that such exclusions and re- 
strictions should be construed “according 
to the fair import of their terms so as not 
to exclude deaths due to diseases or acci- 
dents which are common to the civilian 
population and are not attributable to special 
hazards to which a person serving in such 
forces or units is exposed in the line of 
duty” (Chapter 730, Laws 1951, approved 
April 11, 1951). 


Financial Responsibility The Con- 
necticut legislature enacted a law, not to 
take effect until July 1, 1952, pertaining to 
the financial responsibility of owners and 
operators of motor vehicles. The law has 
the standard security and suspension pro- 
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visions, and prescribes fines for failure to 
report an accident, for misinformation and 
for failure to return a license or registration 
as required. It allows owners of more than 
twenty-five vehicles to self-insure, and pro- 
vides for assignment of risks. It also stip- 
ulates that a discharge in bankruptcy will 
not release a judgment debtor from any of 
the requirements of the act (H. B. 29, 
approved May 29, 1951). 


Fire Insurance . . . North Carolina has 
a new standard fire insurance policy to be 
used for all fire insurance except contracts 
of automobile, fire, theft, comprehensive and 
collision, marine and inland marine insurance. 
In an amendment to the law regulating 
the use of the policy, a new provision has 
been added that, with the permission of 
the Fire Insurance Rating Bureau, an in- 
surer may change the manner of folding 
the policy and the arrangement of the 
pages and may rearrange the wording (S. B. 
215, ratified April 11, 1951). Another 
North Carolina amendment provides that 
binders and other temporary fire contracts 
may now be issued for a period of sixty 
days, and that fire insurers ceasing to do 
husiness in the state may now have their 
deposits returned upon a showing that they 
have been fully reinsured in a solvent com- 
pany licensed in North Carolina (S. B. 380, 
ratified April 11, 1951). 


Foreign Insurers . . . The requirements 
for the depositing of assets by foreign in- 
surers outside the United States wishing 
to do business in Kansas have been amended 
to allow the release of assets deposited as 
security upon substitution of other legally 
qualified assets of equivalent value. The 
amendment also provides that assets in 
excess of those required by law may be 
released upon the approval of the super- 
visory official designated as trustee of the 
deposit. Foreign companies coming under 
this law may have credit only for such 
assets as are permitted under the laws of 
the state of their domicile. They are also 
now required to file at least once a year 
a statement of assets deposited and released 
(S. B. 99, approved March 24, 1951)... . 
Foreign insurers wishing to be admitted to 
do business in North Carolina must now have, 
besides formerly required assets, a free 
surplus (S. B. 380, ratified April 11, 1951). 


Fraternal Benefit Societies ... New York 
fraternal benefit societies have been au- 
thorized to write sickness and accident in- 
surance of a limited nature (Chapter 552, 
Laws 1951, approved April 5, 1951)... . 
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Oregon fraternal benefit societies may now 
accept for beneficial membership persons 
over sixty but under sixty-five, who were 
formerly barred from admittance. Persons 
over sixty-five are still barred (S. B. 339, 
approved April 10, 1951). 


Group Life Insurance . . . The North 
Carolina group life insurance regulations 
have been amended to provide that not- 
withstanding any provisions of law to the 
contrary, a policy of group life insurance 
may be issued to the employees of the 
state or any political subdivision, where the 
entire amount of premium is paid by the 
employees (S. B. 500, ratified April 11, 1951), 


Investments . . . An amendment to the 
stock investment provisions of North Car- 
olina law bars insurers from acquiring more 
than twenty per cent of a company’s out- 
standing voting stock, unless the company 
is engaged solely in the business of insurance 
(S. B. 380, ratified April 11, 1951). 


Liquidation . . . The North Carolina 
Insurance Commissioner has been author- 
ized to appoint special deputies and to em- 
ploy such assistants as he needs for the 
purposes of rehabilitation and liquidation 
of insurance companies, and he may delegate 
his powers to them. Compensation for these 
employees and the expenses involved in 
liquidating and rehabilitating shall be paid 
out of the assets of the corporation being 
liquidated or rehabilitated (S. B. 380, rat- 
ified April 11, 1951). 


Nonadmitted Insurers . Nebraska 
has additional information requirements for 
the affidavits which must be furnished by 
one who procures insurance from a non- 
admitted insurer: such affidavits must now 
show the amount of insurance, the rate 
and gross premium, the name and address 
of insurer and insured, a description of 
subject and location, the type of coverage 
and any other information required by the 
Director of Insurance. Another amend- 
ment provides that the capital and reserve 
of such nonadmitted companies must be 
equal to that required of companies doing 
business in Nebraska; the penalty for brokers 
who place insurance with a nonadmitted 
insurer which does not meet the require- 
ments of the act has also been revised so 
that though they are still subject to fine, they 
are no longer subject to revocation of their 
licenses (L. B. 298, approved April 12, 1951). 
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Service of Process 


on Unlicensed Insurers 


By PAUL E. PRICE, Chicago Attorney 


If the Insurance Commissioner’s 

model Service of Process law is 

adopted, the next step is judicial 

approval. The author relates 
the chances of success 


N A PAPER read by the writer at the 

Peoria meeting of the Illinois State Bar 
Association in February, 1948, and later 
published in the April, 1948 issue of THE 
INSURANCE LAW JOURNAL under the title 
“Service of Process on Unlicensed In- 
surers,” there was noted the trend toward 
amore liberal approach to the consideration 
of the sufficiency of substituted service to 
render a foreign corporation amenable to 
service of process for acts done within a 
state with citizens thereof. Since the de- 
livery of that paper, this trend has con- 
tinued, so that it may now confidently be 
asserted that where a corporation, although 
not transacting business within a state (as 
that term has generally been understood 
and defined), does, however, enter into con- 
tractual engagements with the citizens of 
such state and a mode of substituted service 
is provided whereby it is reasonable to 
conclude that due notice of the pendency 
of suit will be received by the corporation, 
such service will be held sufficient to re- 
quire the corporation to respond to process 
or suffer a judgment in personam. Fre- 
quently, these statutes have resorted to the 
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fiction of an artificial consent and appoint- 
ment of a state official for acceptance of 
service of process upon such nonresident, 
with a provision for forwarding a copy of 
the process by registered mail to the last 
known address of the nonresident. This 
theory of fictional consent, of course, first 
evolved in connection with the nonresident 
motorist statutes. 


Model Law 


Since the publication of the above-men- 
tioned paper, the National Association of 
Insurance Commissioners has promulgated 
a model law designed to subject such in- 
surers to service of process by the fictional 
appointment of the Director of Insurance 
to accept service of process in connection 
with any policy of insurance issued or de- 
livered to a resident of the state of such 
delivery. Typical of such a law is the 
statute passed by the 1949 session of the 
Illinois Legislature (Chapter 73, Section 
735, Illinois Revised Statutes 1949), which 
is prefaced by the following declaration of 
purpose: 


“(1) The purpose of such Section is to 
subject certain companies to the jurisdiction 
of courts of this state in suits by or on 
behalf of insureds or beneficiaries under in- 
surance contracts. The Legislature declares 
that it is a subject of concern that many 
residents of this state hold policies of in- 
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surance issued by companies not authorized 
to do business in this state, thus presenting 
to such residents the often insuperable ob- 
stacle of resorting to distant forums for 
the purpose of asserting legal rights under 
such policies. In furtherance of such state 
interest, the Legislature herein provides a 
method of substituted service of process 
upon such companies and declares that in 
so doing it exercises its power to protect 
its residents and to define, for the purpose 
of this statute, what constitutes doing bus- 
iness in this state, and also exercises powers 
and privileges available to the state by 
virtue of Public Law 15, 79th Congress of 
the United States, Chapter 20, Ist. Sess., 
S. 340, as amended, which declares that 
the business of insurance and every person 
engaged therein shall be subject to the laws 
of the several states.” 


The act then declares, among other things, 
that the issuance or delivery of contracts 
of insurance to residents of Illinois or to 
corporations authorized to do _ business 
therein, or the solicitation of applications 
for such contracts, “is equivalent to and 
shall constitute an appointment by such, 
company of the Director of Insurance and 
his successor or successors in office to be 
its true and lawful attorney upon whom 
may be served all lawful process in any 
action or proceeding arising out of such 
contracts or policies of insurance, and said 
acts shall be a signification of its agreement 
that such process against it, which is so 
served, shall be of the same legal force 
and effect as if served upon the company.” 


The act then proceeds to provide for the 
delivery of a copy of the process by regis- 
tered mail and provides for the deposit by 
such foreign company of securities or bond, 
before the company may be permitted to 
defend the suit. 


The passage of this legislation was rec- 
ommended by the Insurance Section of the 
Illinois State Bar Association, the Board 
of Governors of the Illinois State Bar 
Association and the Department of Insurance. 


Similar legislation has been enacted in 
eighteen states, and the pattern thereof, 
which has received the approval of the 
National Association of Insurance Com- 
missioners, will, no doubt, be followed in 
most of the jurisdictions of the United 
States, since the necessity for such legis- 
lation is apparent. 


That legislation of this character will 
receive judicial approval, we feel is now 
a foregone conclusion. 
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Convenience of Obligee v. 
Burden upon Corporation 


In Bomze v. Nardis Sportwear, Inc., 165 
F. (2d) 33, Mr. Justice Learned Hand, in 
noting the more liberal trend to balance 
the convenience of plaintiffs against the 
burden upon the corporate defendant, used 
the following language: 


“If the state courts do take the Supreme 
Court decisions in both senses: that is, if 
they regard the inquiry, how far they may 
go, as coalesced with the inquiry, how far 
they will go, International Shoe Co. v. Wash- 
ington, has effected a change. The Supreme 
Court there declared that the corporation's 
presence was to be determined by balancing 
the opposed interests: the convenience of 
the obligee against the burden upon the 
corporation. That is a test not different 
in kind from that which has been repeatedly 
used, when the inquiry is whether it will 
“unduly burden” interstate commerce to 
fetch a corporation, engaged in such com- 
merce, from the place of its principal ac- 
tivities to defend the action. If that be 
the test, the question at once becomes rele- 
vant whether the action is based upon a 
liability arising out of the local activities; 
for tt is almost always less burdensome to 
subject a corporation to the defense of ac- 
tions so arising than to those arising else- 
where. Indeed, probably some such notion 
is at the basis of those decisions which per- 
mit a state to subject to process in personam 
transients who, while within its borders, 
have incurred a liability under its laws. 
In the case at bar such a rule would answer 
any objections to jurisdiction, for the com- 
plaint alleges that the defendant has sold 
goods in New York bearing the trade-mark, 
‘Junard’; and, if so, the wrong was pro tanto 
a direct consequence of the continuous 
New York solicitation of orders.” (Italics 
supplied.) 


Substituted Service of Process 
as Basis for Cease-and-Desist Order 


On June 5, 1950, in Travelers Health As- 
sociation, et al. v. Commonwealth of Vir 
ginia, 14 CCH Lire Cases 427, 339 U. S 
643, 70 S. Ct. 927, 94 L. Ed. 1154, the 
Supreme Court of the United States ren- 
dered an opinion which does much to clarify 
the law on this subject. The major decision 
was written in two opinions. One opinion 
was written by Mr. Justice Black and was 
concurred in by three other judges. Mr. 
Justice Douglas wrote a separate concur- 
ring opinion. A _ dissenting opinion was 
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expressed by four of the judges, Minton, 
Jackson, Frankfurter and Reed. 


In the Travelers case the State of Vir- 
ginia had passed a statute requiring all 
those who sold insurance policies or offered 
them forsale within the State of Virginia 
to comply with certain requirements, such 
as registration of agents and the like. Sec- 
tion 6 of the Virginia statute further pro- 
vided, as a means of enforcing the statute, 
that the Virginia Corporation Commission 
was authorized to issue cease-and-desist or- 
ders, restraining violators of this act. The 
Travelers Health Association was a Ne- 
braska nonprofit membership association. 
Members paid an initiation fee, and also 
paid periodic assessments. The funds re- 
ceived were used to pay benefits. The 
association had no agents, but its insurance 
certificates were “systematically and widely 
delivered in Virginia, following solicitation 
based on recommendations of Virginians.” 
The new members were recommended to 
the home office and the home office would 
then mail them application blanks. The 
State of Virginia claimed that the associa- 
tion was soliciting business within the State 
of Virginia, to such an extent that the 
company should either desist from such 
activities, or comply with the state law 
requiring registration and the like. Notice 
of the hearing on the petition for a cease- 
and-desist order was served upon the com- 
pany by registered mail, and received at 
its home office in Nebraska” The company 
appeared especially to contest the juris- 
diction and stated that service was inade- 
quate and violated due process. The validity 
of the Virginia act was not in question. 
The state court felt that the company was 
served with a valid process and a cease-and- 
desist order was entered. The company 
appealed to the Supreme Court, and the 
majority opinion felt that the service of 
process was sufficient basis for the cease- 
and-desist order. 

In the Travelers case the defendant placed 
great reliance upon the case of Minnesota 
Association v, Benn, 261 U. S. 140. (The 
Benn case is the leading authority upon 
the subject of service of process upon un- 
licensed insurance companies transacting 
business through the mail.) Mr. Justice 
Black, speaking for the majority of the 
court, said: 

“And in considering what constitutes 
doing business sufficiently to justify regu- 
lation in the state where the effects of the 
business are felt, the narrow grounds relied 
on by the Court in the Benn case cannot 
be deemed controlling.” 
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While the case primarily had to do with 
the validity of the cease-and-desist order 
entered by the corporation commission, the 
opinion nevertheless took occasion to sus- 
tain the validity of the provisions of the 
Virginia statute for substituted service of 
process upon the company in connection 
with certificates issued to residents of such 
state, and in so doing used the following 
language: 

“Moreover, if Virginia is without power 
to require this Association to accept serv- 
ice of process on the Secretary of the 
Commonwealth, the only forum for injured 
certificate holders might be Nebraska. Health 
benefit claims are seldom so large that 
Virginia policyholders could afford the ex- 
pense and trouble of a Nebraska lawsuit. 
In addition, suits on alleged losses can be 
more conveniently tried in Virginia where 
witnesses would most likely live and where 
claims for losses would presumably be in- 
vestigated. Such factors have been given 
great weight in applying the doctrine of 
forum non conveniens. See Gulf Oil Co v. 
Gilbert, 330 U. S. 501, 508. - And prior 
decisions of this Court have referred to un- 
wisdom, unfairness and injustice of permit- 
ting policyholders to seek redress only in 
some distant state where the insurer is 
incorporated. The Due Process Clause does 
not forbid a state to protect its citizens 
from such injustice. 


“Metaphysical concepts of ‘implied con- 
sent’ and ‘presence’ in a state should not be 
solidified into a constitutional barrier against 
Virginia’s simple, direct and fair plan for 
service of process on the Secretary of the 
Commonwealth. 

“We hold that Virginia’s subjection of 
this Association to the jurisdiction of that 
state’s Corporation Commission in a pro- 
ceeding is consistent with ‘fair play and 
substantial justice’, and is not offensive to 
the Due Process Clause.” 


Inference of Presence Within State 


In Johns v. Bay State Abrasive Products 
Company, 89 F. Supp. 654, decided May 22, 
1950, the court had before it a statute 
similar in design to those relating to un- 
licensed insurers. In that case the State 
of Maryland passed a statute providing 
that “every foreign corporation shall be 
subject to suit in this State by a resident 
of this State on any cause of action 
arising out of a contract made within this 
State or liability incurred for acts done 
within this State, whether or not such 
foreign corporation is doing or has done 
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business in this State.” (Italics supplied.) 
In an opinion by Mr. District Judge Chest- 
nut, the court, in sustaining service of 
process upon one of the defendants in that 
case, stated that it would obviously be a 
very great inconvenience and handicap to 
the injured plaintiff if he were obliged to 
institute and prosecute a suit for damages 
against the foreign corporation in the far 
distant State of Texas; and, notwithstand- 
ing the fact that the court was satisfied 
that the defendant was not doing business 
within the State of Maryland, as that term 
has been generally applied by the court, it 
nevertheless sustained the service of process 
by substituted service, which it was ad- 
mitted was actually received by the defend- 
ant corporation. The court used _ the 
following language: 


“The ultimate test of the amenability of 
the foreign corporation to suit in the local 
forum, as expressed in the earlier cases, was 
that its business activities must have been 
to such an extent that the reasonable in- 
ference to be drawn was that it could be 
said to be ‘found’ or to be ‘present’ within 
the State. A newer approach is expressed 
by Chief Justice Stone in the Shoe Company 
case 326 U. S. at p. 320, 66 S. Ct. at page 
160, that the foreign corporation’s activities 
must be such as to ‘establish sufficient 
contacts or ties with the State of the 
* forum to make it reasonable and just ac- 
cording to our traditional conception of 
fair play and substantial justice to permit 
the state to enforce the obligations which 


x” 


appellant has incurred there’. 


Analysis by Illinois Judge 


In an action filed in the Circuit Court 
of Cook County, Illinois, entitled Hembey 
v. The George Rogers Clark Mutual Cas- 
ualty Company, 49 C. 11954, Judge Harry 
M. Fisher had before him a case involving 
the validity of a judgment rendered by an 
Arkansas court under a statute which pro- 
vided that “the transacting of business in 
this State by a foreign or alien insurer 
without a certificate of authority, and the 
issuance or delivery by such foreign or 
alien insurer of a policy or contract of 
insurance to a citizen of this State or to 
a resident thereof or to a corporation au- 


thorized to do business therein is equivalent — 


to an appointment by such insurer of the 
Insurance Commissioner and his successor 
as its true and lawful attorney upon whom 
may be served lawful processes.” 

Because Judge Fisher’s opinion is unre- 
ported and therefore not otherwise available 
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and because he has so carefully analyzed 
the basic requirements essential to consti- 
tute valid service of process, in the light 
of the more recent concepts upon this sub- 
ject, we quote somewhat extensively from 
Judge Fisher’s very able contribution to 
the law upon this subject: 

“It is true that, broadly stated, mere 
solicitation of business does not constitute 
presence within a State, as has been recently 
said, I think, in a Pennsylvania case. It 
must be solicitation plus, but that ‘plus’ 
need not be the maintaining of an office or, 
for that matter, having agents present with- 
in the State, and the most recent case 
points out that where the solicitation, what- 
ever form it is made in, constitutes a 
continuous flow of transactions between 
the foreign corporation and the citizens 
of a State, that this means more than 
solicitation. 

“The question as to whether solicitation 
by mail only without the presence of an 
agent or agents within the State was the 
most troublesome in this case because until 
recently we did not have an expression by 
the Supreme Court of the United States. 
However, after the briefs were submitted, 
and when the Court was about ready to 
decide, an opinion did come down from 
the Supreme Court of the United States 
in the Case of Travelers Health Association 
v. Commonwealth of Virginia, 94 1. Ed. 
(Adv. Sheets) 835. 


“Although it did not involve the question 
of service in a lawsuit, but notice to appear 
before an administrative agency of the State, 
the reasoning applies with equal force to 
actual litigation in Court and_ virtually 
acknowledged so by the dissenting opinions. 


“Part of that opinion is as follows: 


“But where business activities reach out 
beyond one state and create continuing re- 
lationships and obligations with citizens of 
another state, courts need not resort to a 
fictional “consent” in order to sustain jur- 
isdiction of regulatory agencies within the 
latter state. And in considering what con- 
stitutes “doing business” sufficiently to 
justify regulation in the state where the 
effects of the “business” are felt, the narrow 
grounds relied upon by the Court in the 
Benn case cannot be deemed controlling. 

“In Osborn v. Ozlin, 310 U. S. 53, 62, 
60 S. Ct. 758, 761, 84 L. Ed. 1074, we 
recognized that a state has a legitimate 
interest in all insurance policies protecting 
its residents against risks, an interest which 
the state can protect even though the “state 
action may have repercussions beyond state 
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lines. . . And in Hoopeston Canning 
Co. v. Cullen, 318 U. S. 313, 316, 63 S. Ct. 
602, 604, 605, 87 L. Ed. 777, 145 A. L. R. 
1113, we rejected the contention, based on 
the Benn case among others, that a state’s 
power to regulate must be determined by 
a “conceptualistic discussion of theories of 
the place of contracting or of performance.” 
Instead we accorded “great weight” to the 
“consequences” of the contractual obliga- 
tions in the state where the insured resided 
and the “degree of interest’ that state had 
in seeing that those obligations were faith- 
fully carried out. And in International Shoe 
Co. v. State of Washington, 326 U. S. 310, 
316, 66 S. Ct. 154, 158, 90 L. Ed. 95, 161 
A. L. R. 1057, this Court, after reviewing 
past cases, concluded: “Due process requires 
only that in order to subject a defendant 
to a judgment in personam, if he be not 
present within the territory of the forum, 
he has certain minimum contacts with it 
such that the maintenance of the suit does 
not offend ‘traditional notions of fair play 
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and substantial justice’. 


“And the opinion proceeds to hold that 
activities within the State by a mail order 
business, if it amounts to more than merely 
a casual transaction, does constitute doing 
business within the State. 


“It must be remembered that in addition 
to the interest of the state discussed in 
these opinions, there is now and has been 
for the last 17, 18 years, a new and very 
vital interest created which States ought 
to be given the fullest latitude to protect. 
The Federal Government and the various 
State Governments have assumed responsi- 
bility for the maintenance of the indigent. 
To some extent that was a revolutionary 
change in our form of government. 

“Prior to this, such obligations assumed 
by the State were usually characterized as 
‘paternalistic’. Today it is accepted as a 
matter of course. That has had great 
repercussions upon the Courts. Consciously 
or unconsciously, they were responsible for 
many of the changes which we observe in 
our law. It is in the interest of the State 
that its citizens carry insurance so that if 
misfortune befall a family, it should not 
thereby immediately become a burden upon 
the State; and every effort on the part of 
a particular State to afford the highest 
possible protection to its citizens ought to 
be looked upon with great favor by the 
Courts. 


“If the position of the defendant were to 
be sustained, then in the cases needing most 
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protection the least protection would be 
afforded. Holders of small policies, whether 
life or accident, if they were compelled to 
prosecute their suits, where there was an 
unreasonable denial of liability, in the States 
where the foreign corporation resided would 
simply have to abandon their claims. The 
cost would be too great. 


“Suppose it happened to be Lloyd’s of 
London, that obtained policies of this char- 
acter through the mails. Would the citi- 
zens of Illinois or of California have to go 
to London to prosecute their action? The 
question answers itself. 


“When that question was raised before 
the Courts, in the early days the Courts 
answered that question in what would ap- 
pear to be a sort of facetious way. They 
said, ‘Well, the citizens know. Let them 
not do business with foreign corporations. 
They recognize that this is the law and 
the difficulties that will confront them. 
Let them not do business with them’. 


“But that overlooked entirely the fact 
that the very people who need the greatest 
amount of protection, as I have indicated, 
are the ones who would be taken in by 
foreign corporations having a lower premium, 
an attractive advertisement in a newspaper, 
and they would buy the policy. They 
know nothing about their possible future 
difficulties. They would believe that they 
are insured, and then they would discover 
that when the insurance became due, they 
would have to travel to a far place, and 
perhaps take some witnesses along, and the 
costs would be more than what they would get. 


“Tf you want to resort to that kind of 
argument, I think we ought to take the 
other view. Surely the insurance companies 
know what the law is, and if it is the law 
of a State regulating insurance that makes 
their writing of insurance within the State 
a submission to that State’s jurisdiction, 
if they don’t like it, let them not write 
insurance in that State. 


“Certainly, if you begin to balance the 
advantages and disadvantages of the insurer 
and the insured, the more reasonable and 
logical argument would be that it is the 
insurer who should, if he wanted to avoid 
the consequence of laws which are not to 
his liking, refuse to solicit business. 


“In the absence of any other consideration, 
I would be prone to hold that the Court 
of Arkansas had jurisdiction of the defend- 
ant. But there is a still more compelling 
reason, in my opinion, for so holding. Be- 
cause of my interest in the case I read not 
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only the briefs but I made a careful study 
of the policy itself. 


“Counsel for the defendants are not justi- 
fied in dogmatically asserting that this was 
an Illinois contract and not an Arkansas 
contract. Under this contract the company 
reserves many rights which in themselves 
would be a sufficient ‘plus’ to make their 
solicitation of the business come within the 
provisions of transacting business within 
the State. 


“They reserve the right to come within 
that State to examine the beneficiary if he 
makes claim for benefits. They reserve the 
right to come within that State to make 
autopsies. 


“But more than that, unlike many of 
the policies which were obtained and in 
which the Courts held that this insurance 
company was not doing business, which 
had specific provisions in them that the 
policy was not to be effective until accepted 
at the home office, the final meeting of the 
minds under those policies took place at 
the home office of the insurance company, 
but not so here. This policy specifically 
provides that it is not effectual until re- 
ceived and accepted by the insured. That 
is where the final act occurs, which con- 
stitutes a consummation of a contract. 


“And more than that, it negates the 
supposition that the policy is one which 
should be construed as a contract made 
at the home office of the insurance company 
by requiring that after its issuance it must 
be signed by a resident agent, not at the 
home office, but by the resident agent. 


“Apparently the language is uncertain, 
and since such contracts have to be con- 
strued most strongly against the insurer, 
apparently that means resident within the 
State where the insured lives. 


“Two conditions to the finality of ne- 
gotiations are required, namely, the accept- 
ance by the insured, and countersigning 
by the resident agent. In fact, this policy 
is countersigned by a F. Backus, called 
‘Licensed Resident Agent’. 


“There is another provision in this policy 
which clearly indicates that the issuer in- 
tended to be governed by the law of Ar- 
kansas. In the provision for limitation 
within which period suit could be com- 
menced under the policy, there is provision 


*It has been gratifying to note that most of 
the opinions advanced in this article have been 
independently arrived at by Patrick J. Kelley, 
assistant counsel, Liberty Mutual Insurance 
Companies, in an article entitled ‘‘Supreme 
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UNPREDICTABLE DRINKER | 


A man was pushed down a sstair- 
way in a Philadelphia railroad station 
by a drunken man and he sued the | 
railroad for the damages that he suf- 
| fered in the tumble. A lower court 

awarded damages in the amount of 
| $15,000 to the victim of the boisterous 

shove, but the Pennsylvania Supreme 
| Court reversed the decision. 


The higher court reviewed the 
facts: the plaintiff had seen two 
drunks in a loud, gesticulative con- 
versation about the March of Dimes. | 
About a half hour later, in another 
part of the station, he saw one of the 
drunks, this time alone, but still car- 
rying on a loud discussion of the 
March of Dimes. A short time later 
the defendant started down a stair- | 
way and was sent sprawling to the | 
bottom by a shove from the drunk. | 

The higher court held that the | 

railroad was not obliged, as the lower | 

| court had held, to anticipate the dan- 
| 





gerous behavior of the drunk.— | 
Kerns, Sr. v. Pennsylvania Railroad | 
Company, 19 CCH NEGLIGENCE Cases | 
J 409,350. 


that it shall be commenced within two 
years, but if the limitation statute of the 
State where the insured lives is longer than 
two years, that should govern. Whatever 
the Court’s decision might have been, if 
this was one of the old-type of policies 
which carefully and deliberately made it a 
contract of the State of issuance, in this 
particular case I would be constrained to 
hold that it was not the intention of the 
parties that the laws of Illinois were to 
govern. It was their intention that it should 
be treated as a contract made in the State 
of Arkansas and subject to its laws.” 


Since no appeal was perfected from Judge 
Fisher’s opinion, it stands today as the 
only expression by an Illinois court concern- 
ing the validity of service of process under 
statutes similar to Chapter 73, Section 735, 
Illinois Revised Statutes 1949, designed to 
subject insurers who insure persons or prop- 
erty within a state to service of process.* 

[The End] 


Court Predetermines Constitutionality of Un- 
authorized Insurers Process Act,’’ appearing in 
the April, 1951 issue of the Insurance Counsel 
Journal. 
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Business Interruption Insurance 


and Defense Emergency Restrictions 


This is a report made to the directors of the National Association 


of Insurance Brokers, Inc., by the Association’s counsel, Sawyer, 
Delaney, Shaw & Pomeroy, at the annual meeting held in Boston 


W ITH THE OUTBREAK of war in Ko- 
/ rea there again arose many of the in- 
surance problems which required solution 
before and during World War II. Among 
these same problems is the scope of business 
interruption insurance where reconstruction 
is delayed by the restrictions of federal 
defense emergency allocation and priority 
orders. Do the present forms provide in- 
surance against losses resulting from such 
delay, or is liability of the carrier limited 
to losses which would result only during 
the period ordinarily required to rebuild 
the destroyed premises? 


This question was submitted to the In- 
surance Executives Association. That as- 
sociation gave the answer that losses 
resulting from delay in reconstruction, oc- 
casioned by federal defense emergency orders 
and regulations, are intended to be covered. 
Such losses are not excluded by the present 
forms. Notwithstanding this assurance, a 
number of reasonable doubts have been 
expressed by members of the association. 
The Insurance Executives Association, of 
course, expresses an opinion only, which has 
no binding effect upon its own members. 
Accordingly, and as always, it behooves 
the broker himself to examine the form. 


Exclusions 


The business interruption endorsement 
insures against actual loss sustained as the 
result of destruction or damage to the 
building and/or machinery by the perils 
insured against in the policy, such loss being 
limited to the period of time required to 
rebuild or replace the building or machinery 


Business Interruption Insurance 


with the exercise of due diligence and dis- 
patch. This coverage requires that the 
basic policy be examined to determine that 
the destruction or damage resulted from 
a peril insured against. The business inter- 
ruption endorsement also contains a clause 
excluding “any increase of loss which may 
be occasioned by any local or state ordi- 
nance or law, regulating reconstruction or 
repair of buildings,” and by certain other 
causes believe# not to be pertinent to this 
discussion. 


Proceeding to the basic policy for the 
purpose of ascertaining which perils are 
not insured against, it appears that the 
New York standard form of fire policy, 
used in many other states as well, provides 
in the clause covering “Perils Not Included” 
that one of these is any loss by fire or 
other peril insured against caused, directly 
or indirectly, by “order of any civil author- 
ity.” Among other excluded perils are 
enemy attack and revolution. 


Interpretation 


Because of this reference to “order of 
civil authority,” the question very naturally 
arises as to whether a defense emergency 
restriction upon building is not such an 
order and in consequence “a peril not in- 
sured against.” We believe that such an 
interpretation would be unjustified. This 
clause of the fire policy is by its terms 
intended to exclude loss by fire, or other 
peril insured against, where such peril is 
itself caused or its effect aggravated by 
enemy attack, revolution, order of civil 
authority or other specified event. If the 
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order of civil authority were itself the cause 
of loss by fire or other peril insured against, 
then the peril becomes an excluded peril. 
Certainly the federal order delaying recon- 
struction is not the cause of the destruction, 
and the business interruption endorsement 
applies to destruction by a peril insured 
against. 

Moreover, as above pointed out, the cover- 
age of the business interruption endorse- 
ment necessarily refers to the other insuring 
provisions of the policy for a determination 
of whether the destruction is caused by a 
peril insured against. Consequently, there 
would result an endless reference back and 
forth between the fire form and the en- 
dorsement if it should be held that the 
proper interpretation of the phrase, “Perils 
Insured Against,” in the exclusion clause 
of the fire form could only be determined 
by reference to the business interruption 
endorsement. 


Obviously, if there is destruction or dam- 
age by fire or by other peril insured against 
in either the fire form or endorsement pro- 
viding other insurance against direct loss, 
and order of civil authority plays no part 
in such destruction or damage, then the 
business interruption endorsement provides 
insurance against loss durigg the delay in 
reconstruction or replacement. This inter- 
pretation finds support as well in judicial 
holdings that coverage provided by endorse- 
ment for an additional premium paid will 
not be deemed limited by provisions in the 
basic policy form unless such limitation is 
expressly provided for therein and by the 
endorsement when the two are read together. 


Is loss resulting from the application of 
federal priority or allocation orders excluded 
by the clause of the endorsement itself, 
which, as noted above, excludes liability 
where loss is increased because of local 
or state ordinance or law regulating recon- 
struction? Does “local or state ordinance 
or law” include federal law? It is believed 
it does not. It seems clear that the words 
“local or state” are intended to modify and 
limit not only the word “ordinance” but 
the word “law” as well. In common par- 
lance, there is no such creature as a state 
ordinance. An ordinance is always of a 
local character and has even been held not 
to have the force of public law. But there 
may be both state and local law. This 
interpretation seems borne out by a con- 
sideration of how this awkward phraseology 
came to be used and the purpose intended. 
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Priorities Exclusion Clause 


The current business interruption en- 
dorsement evolved from a number of changes 
made during World War II. Controversy 
first arose in regard to the exclusion clause 
in the business interruption form, which 
at the time provided that the company 
“shall not be liable for any loss which may 
be occasioned by any ordinance or law regu- 
lating reconstruction or repair of buildings,” 
Obviously, the words “ordinance or law” 
were broad enough to cover federal restric- 
tions, although it seemed clear that such 
a result was not intended. But the com- 
panies desired this result and in order to 
clear up doubts, the priorities exclusion 
clause was made a part of all new policies. 


This clause expressly referred to “any 
law, Governmental order, provision or di- 
rective, regulating reconstruction.” 
As soon as this clause came into use there 
resulted new confusion. There were then 
outstanding the policies which had been 
written before the priorities exclusion clause 
had been prepared; there were policies writ- 
ten with the exclusion clause incorporated 
therein and at the same normal premium 
rate as the earlier policies which did not 
contain the exclusion clause; there were 
policies written after preparation of the 
exclusion clause, which did not contain it 
because the assured paid an extra premium 
to keep it out. As to the policies without 
the exclusion clause, the same doubts as to 
coverage persisted, even where the assured 
had paid a double premium to keep it out. 


Priorities Assumption Endorsement 


This hodgepodge led to the preparation 
of the so-called priorities assumption en- 
dorsement, which read in part that “notwith- 
standing any provision of the policy ex- 
cluding liability for loss caused by order 
of any civil authority or any provision in 
the policy or form attached thereto exclud- 
ing loss which may be occasioned by any 
ordinance or law regulating construction 
or repair, this Company shall be liable . . .; 
but in no event shall this Company be 
liable for any delay which may be caused, 
directly or indirectly, by any local law or 
ordinance regulating construction or repair. 
Thereafter, anyone could buy the endorse- 
ment with this provision at double the 
former premium. 


In 1945 both the priorities exclusion 
clause and the double rate charge were 


(Continued on page 517) 
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The Furriers’ Customers Policy 


By MAX J. GWERTZMAN, New York Attorney 


The stipulation of the amount of liability in the event of loss is not a 
limit when negligence is present and proved 


| fw furriers’ customers policy is a very 
important form of insurance involving 
as*it does the relationship between fur 
storers and owners of fur garments. 


In recent years, the growth of the fur 
industry has been enormous and the furs 
at risk, valued at untold millions of dollars, 
are concentrated in vaults and other stor- 
age places operated by department stores, 
retail furriers and similar institutions. 


- It is customary in this industry to base 
the storage rate for each garment upon a 
valuation made by the customer. This has 
become customary because of the fact that 
most owners of fur garments carry their 
own floating insurance covering the prop- 
erty wherever it may be located; if the fur 
storer were to give full and complete cov- 
erage there would be a duplication of in- 
surance and the rates would necessarily 
have to be very considerable since the 
premiums in furriers’ customers insurance 
are based on reported values. 


During the years, various storage agree- 
ments have been drawn which in effect con- 
tained clauses stating that the liability of 
the insurer is limited to the amount declared 
by the customer. In some cases, the limi- 
tation clause states that it is a limitation 
based on-the fact that the rate which is 
being paid is predicated on the lower valu- 
ation and that unless a higher rate is paid 
the agreed valuation does not exceed the 
amount stated on the receipt. 


The relationship which exists between a 
fur storer and his customer is that of bailor 
and bailee. As a general rule, a bailee is 
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liable only for negligence. (Claflin v. Meyer 
75 N. Y. 260; Edgar v. Parsell, 151 N. W. 
714; Union Stone Company v. Wilmington 
Transfer Company 90 Atl. 407; Firemen’s 
Fund Insurance Company v. Schreiber, 150 
Wis. 42, 135 N. W. 507, 45 L. R. A. (N. S.) 
314.) A bailee may, by express contract, 
enlarge, abridge, qualify or supersede the 
obligations which otherwise would arise 
from the bailment by implication of law 
so long as the contract does not violate 
the law or contravene public policy and so 
long as it is actually a part of the contract 
of bailment and is expressed in clear and 
unmistakable language. (6 American Juris- 
prudence, Section 174, page 268.) 


Since the bailee can be held liable only 
for negligence, in the absence of any agree- 
ment to insure and in the absence of negli- 
gence no liability rests upon the bailee for 
any loss. The usual warehousemen, and 
especially furriers, often agree to provide 
insurance for customers whose property 
they store. Such agreements, of course, 
supersede and enlarge the bailee’s responsi- 
bility, which normally is limited solely to 
the exercise of ordinary care. Bailees also 
often insert in their storage contracts stip- 
ulations which attempt to limit their liability 
for loss, even for loss occurring through 
negligence. No difficulty occurs where no 
negligence is present. If there is no agree- 
ment to insure, then the bailor has no 
cause of action. If there is an agreement to 
insure in a specific amount as set forth by 
declaration in the storage receipt, that usu- 
ally governs and that is the maximum 
amount which the bailor or owner can 
procure in the event of loss. 
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From time to time, however, disputes 
have arisen, where there was negligence 
involved and the storage receipt stipulated 
that the bailee was to insure, as to whether 
the declaration of value was for insurance 
purposes only or was to govern even where 
the loss occurred by reason of negligence. 


Taccetta Case 


In 1947, the writer was the attorney for 
the plaintiff in the case of Taccetta v. Chaun- 
cey Rice & Rogovin, Inc. et al., 75 F. Supp. 
373, which was tried in the Federal District 
Court for the Southern District of New 
York. In that case, the plaintiff was the 
owner of a mink coat worth about $3,500. 
She delivered the coat to the defendant in 
1944 for storage purposes. On the face of 
the receipt was the following notation: 
“Mink Coat—Carries own insurance.” 


There was a space for the insertion of 
the value of the coat on the face of the 
receipt—this was left blank. On the back 
of the receipt was the following language: 

“We do hereby agree to take on storage 
the articles described on the reverse side, 
to keep the same free from moths, and' to 
cause them to be insured against loss or 
damage by fire and to be responsible there- 
for in the event of burglary or loss. The 
said articles and their condition, together 
with the value thereof, and each of them 
are hereby expressly fixed and designated 
for all purposes arising hereunder on reverse 
side, and we shall in no event be liable in 
any greater amount than the value thereof, 
as so fixed and designated. 


“Tt is further understood and agreed that 
we shall not be liable in consequence of any 
partial or total loss or damage to or re- 
moval of any or all of said articles caused, 
in whole or in part, by any strike, violence, 
invasion, insurrection, rebellion, riot or civil 
war or commotion, or by any military or 
usurped power or bv any act of God, or 
by order of civil authority, or if the owner 
shall fail to comply with any of the terms 
and conditions contained herein. 


“Tt is further understood and agreed that 
in the event of any injury, loss or damage 
to any or all of said articles under any of 
the circumstances hereinbefore referred to, 
we shall have the option of repairing or 
replacing, in whole or in part, any or all 
of such articles, or any one or more of set 
of such articles so injured, lost or damaged 
or of paying in whole or in part, the said 
loss or damage, which shall however, in 
no event exceed the value as hereinbefore 
specified of each of said articles.” 
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The defendant furrier carried a furriers’ 
customers policy with the defendant In- 
demnity Marine Assurance Company, Ltd. 
This policy contained the following basic 
insuring clause: 


“This policy only covers furs, or garments 
trimmed with fur, being the property of 
customers, accepted by the assured for 
storage, alteration, repairing, cleaning or 
remodeling and for which the assured issues 
a receipt under which the assured agrees 
to effect insurance on the property, but 
excluding any stock belonging to the as- 
sured or to any subsidiaries or affiliates 
of the assured.” 


To the basic clause was annexed this 
exclusion: “This Company shall not be 
liable hereunder for more than the amount 
stipulated in the assured’s receipt as apply- 
ing to each respective article, whether on 
account of the assured’s legal liability or 
otherwise.” 


There was also a legal liability endorsement 
which read as follows: 


“Tn consideration of additional premium 
as herein provided and subject to the fol- 
lowing conditions and limitations, the policy 
to which this endorsement is attached is 
extended to cover in excess of the amount 
stipulated in the assured’s receipt as apply- 
ing to any one article, the common law or 
statutory liability of the assured named 
in the policy to which this endorsement is 
attached as a bailee for direct loss of or 
damage to the property insured under the 
policy, which in all situations [is] covered 
thereunder.” 


No Liability Limit as to Negligence 


The fact that the defendant could not 
explain how the coat disappeared was tanta- 
mount to negligence. The furrier contended, 
however, that the plaintiff paid a $5 storage 
and insurance charge and knew she was 
paying a charge for a minimum valuation 
of $100, and that the defendant's liability 
was limited to $100. 


The plaintiff contended that she expressly 
told the furrier that she did not require 
any insurance from him and that she had 
her own insurance; that if the loss of her 
coat occurred without any negligence on 
the part of the furrier, she could not recover 
at all but, if the loss did occur through 
negligence, she was entitled to recover the 
full value of the coat since the agreement 
of storage did not limit liability for negli- 
gence but simply stipulated for certain in- 
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surance protection. The trial: court ren- 
dered the following decision: 


“There are two questions in this case; 
one, whether the defendant Chauncey Rice 
& Rogovin, Inc., is liable to the plaintiff 
for the full value of the plaintiff’s mink 
coat; and, second, whether if the defendant 
Chauncey Rice & Rogovin, Inc., is so liable, 
the amount may be recovered by the de- 
fendant Chauncey Rice & Rogovin, Inc., 
from the defendant Indemnity Marine As- 
surance Company, Ltd. 


“The action is brought by the plaintiff 
against the defendant Chauncey Rice & 
Rogovin, Inc., for negligence in the hand- 
ling of the plaintiff's mink coat. It is a 
case, therefore, of ordinary bailment, and 
the defendant Chauncey Rice & Rogovin, 
Inc., was required to return the coat or to 
explain its loss in some satisfactory way. 


“The defendant Chauncey Rice & Rogo- 
vin, Inc. has neither returned the coat nor 
offered any satisfactory explanation for the 
failure to do so. It is, therefore, liable to 
the plaintiff for the value which was shown 
by the appraisal of October 7, 1943, to be 
$3500. There is also the testimony of Mr. 
Rogovin in his deposition before trial that 
the coat was worth $3500 in August of 
1944, or the time when the loss was 
discovered. 

“It is, however, insisted by the defendant 
Chauncey Rice & Rogovin, Inc., that un- 
der the language of the receipt given to 
the plaintiff when she left the coat for 
repairs and storage on April 17, 1944, the 
liability was limited to $100. The evidence 
is uncontradicted that at the time the coat 
was left with the defendant Chauncey Rice 
& Rogovin, Inc., on April 17, 1944, the 
plaintiff stated that she was fully insured. 
The receipt itself contains an endorsement 
to that effect. 


“The plaintiff further testified that she 
did not wish to pay any additional premium 
for further insurance. The language of the 
receipt did not limit the liability of the 
defendant Chauncey Rice & Rogovin, Inc., 
as bailee, for loss or damage from the 
bailee’s own negligence, but it rather con- 
templated that the property would be in- 
sured by the bailee against loss or damage 
under such circumstances that the bailee 
would not be liable to the bailor under the 
common law rule.” 


From the force of this decision, which 
was never appealed, it appears that: (1) un- 
less the storage receipt specifically provides 
that liability is limited to a declared amount 
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for all loss, including negligence, which 
may occur, or (2) unless the storage receipt 
specifically provides that the rate which is 
charged is based on the valuation and that 
unless a greater rate is paid, for which a 
higher valuation will be given, the loss is 
limited to the value stated, the owner may 
recover for negligence the full value of the 
article even though it is stipulated that the 
bailee may procure insurance up to a stated 
amount. 


Lack of Affirmative Negligence 
Makes Receipt Binding 


In the case of Lumbermen’s Insurance 
Company of Philadelphia v. Russek’s Fifth 
Avenue, Inc., which was tried in the City 
Court, New York County, February 25, 1939, 
and which was affirmed by the Appellate 
Term, First Department, on January 20, 
1942, and by the Appellate Division in 264 
App. Div. 763, it appeared that a coat was 
delivered to Russek’s which carried a valu- 
ation of $300. The plaintiff claimed that 
the defendant was negligent and converted 
the coat by failing to keep it in a certain 
specified place. The court disagreed with 
this contention and held that unless it is 
shown that the storer of the coat was 
guilty of affirmative conversion by convert- 
ing it itself and not through an employee, 
the receipt was binding and liability had to 


be limited to $300. 


In the case of Birkenfeld v. Chelsea Fire- 
proof Storage Warehouse, Inc., which was 
likewise tried in the City Court, New York 
County, it appeared that books were stored 
in a warehouse. The books disappeared. 
The plaintiff claimed that the failure to 
explain the disappearance amounted to a 
conversion. The warehouse receipt con- 
tained a stipulation limiting liability to $50 
a package. The lower court left it to the 
jury to decide as to whether or not the 
limitation was binding, depending on wheth- 
er or not they found the defendant to be 
negligent. The jury found in favor of the 
plaintiff for the full amount. On appeal, 
the Appellate Term reversed and held that, 
even if negligence was present, if there was 
no affirmative wrongdoing the limitation as 
to liability was binding. This holding was 
affirmed by the Appellate Division in 258 
App. Div. 1039. 

In the case of Eckel v. Trenchen Furs, 
76 N. Y. S. (2d) 829, there was a limitation 
of liability to $50 in the storage receipt. 
Admittedly, the plaintiff’s coat was dam- 
aged by negligence. However, the court 
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held that the limitation was binding even 
as against negligence and that the limitation 
of liability would apply. 


Contrary Holding 


On April 3, 1951, Mr. Justice Gold, sit- 
ting in the Supreme Court of New York 
County, refused to set aside a verdict in 
favor of the plaintiff for the full value of 
a fur coat which was stored with the 
defendant under a receipt which contained 
a stamp on the face of the receipt as follows: 


“Our liability is limited to the sum of 
$10 unless a declared valuation is placed 
on the garment to be stored and an extra 
charge for insurance made.” 


The receipt on the reverse side contained 
the usual clauses to the effect that liability 
was limited to the amount shown on the 
face unless a greater value was declared 
for which a higher rate had to be paid. 
The court charged the jury that if it found 
that the loss was caused’ by negligence of 
the defendant then the liability was not 
limited to $10 unless it found that the 
plaintiff had knowledge of the special pro- 
visions of the contract on the paper limit- 
ing the defendant’s liability. The jury found 
in favor of the plaintiff for the full amount, 
the implication being that the plaintiff did 
not have knowledge of the stamped pro- 
vision on the face of the receipt. The 
court denied the motion to set aside the 
verdict and to direct a verdict for $10, 
holding that no custom was shown that 
furriers generally issue undervaluated re- 
ceipts and that this custom is known to 
the public. It further held that there was 
no relation between the $10 limitation and 
the rate which was paid, for which as 
much as $150 of valuation is given by 
other furriers; and that the receipt to be 
binding must be shown to have been no- 
ticed by the owner of the goods. (Howard 
v. Handler Brothers & Winell, Inc., New 
York Law Journal, April 3, 1951.) 


Token Receipt v. Mercantile Contract 


This decision raises a very serious ques- 
tion. The court has attempted to apply 
the doctrine which the courts have formerly 
invoked in cases involving token receipts, 
usually in baggage cases. The courts have 
held that where someone deposits baggage 
in a baggage terminal or checkroom, it is 
usually “a hurried transaction” and unless 
the owner has read the receipt or has special 
knowledge of the limitations imprinted there- 
on, he can not be charged with the limitation. 
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This, of course, raises a question of fact. 
This doctrine was set forth in the well- 
known case of Healy v. New York Central 
& Hudson River Railroad Company, 138 
N. Y. S. 287, aff’d 210 N. Y. 646, and was re- 
cently reaffirmed by the New York courts in 
the case of Klar, et al. v. Hudson & Man- 
hatten Parcel Room Inc., 61 N. Y. S. (2d) 
285, rev’g 185 Misc. 477, 56 N. Y. S. (2d) 286, 


However, the courts have usually refused 
to apply this doctrine in cases where a 
specific contract was issued, such as a bill 
of lading or a warehouse receipt. The 
courts held that such documents are not 
the result of “a hurried transaction” but 
are part and parcel of usual mercantile 
transactions, and that the parties are bound 
by the stipulations contained therein. 
(Rapp v. Washington Storage Warehouse & 
Van Company, 134 N. Y. S. 855; Tewes v. 
North German Lloyd Steamship Company, 
186 N. Y. 151.) 

I do not believe that the recent decision 
of Mr. Justice Gold will be upheld since 
it seems to run counter to the well-considered 
opinions of our higher courts with regard 
to the sanctity of contracts of this type. 
If the question of knowledge of limitation 
of liability could be left to a jury, the 
entire furriers’ customers contract would 
be thrown into jeopardy since the under- 
writer, unable to regard the declarations of 
value with any certainty, would be unable 
to tell what his actual liability in a given 
location would be. 


The Taccetta case rests on a distinctly 
different ground. It recognizes the dis- 
tinction between agreements to insure and 
agreements to limit liability for all purposes. 
This case is not a holding to the effect that 
once there is negligence a limitation of lia- 
bility does not apply, but rather that a 
limitation of liability to be effective even 
for acts of negligence must be so worded 
in the original contract. 


General Rule 


The general rules by which a bailee can 
limit his liability are nowhere better expressed 
than in the following excerpt from 8 Corpus 
Juris Secundum 264: 


“The parties to a bailment may diminish 
the liability of the bailee by special contract, 
the principle being that the bailee may im- 
pose whatever terms he chooses, if he gives 
the bailor notice that there are special 
terms and the means of knowing what they 
are, and if the bailor chooses to make the 
bailment, he is bound by them, providing 

(Continued on page 536) 
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Statistical Requirements 


for Rate Administration 
By RUSSELL H. MATTHIAS, Chicago Attorney 


“If state supervision of rates is to be successful, competition 


must be preserved in the industry through a liberal ap- 


proach in the administration of the rating laws .. . 


HE DIRECTOR of Insurance of the 

State of Illinois, J. Edward Day, about 
two months ago made a statement at the 
annual meeting of the Illinois Insurance 
Federation which prompted the topic of 
this article. At that meeting, Director Day 
was quoted as stating: 


“We are going to have to demand statisti- 
cal justification for territorial rate distinc- 
tions. It stands to reason that the legislature 
did not intend that the Director should 
be required to lend his name to a rate 
approval based entirely on someone else’s 
unsupported judgment.” 


We have heard not a little in the past 
about the requirement of statistics in rate 
administration under the casualty rating 
laws; we will undoubtedly hear considerably 
more of the subject. This article will dis- 
cuss it from the viewpoint of the independ- 
ent casualty insurer. 


The statement made by Director Day 
apparently was a reiteration of the position 
taken by the department in a letter dated 
March 2, 1951, to the Midwestern Inde- 
pendent Statistical Service from Mr. S. 
Tyler Nelson, Deputy in Charge of the 
Rating Division in Springfield. In that 
letter he said that our statistical plan with 
respect to automobile, bodily injury and 
property damage coverages: 


“ 


. fails to make available certain statis- 
tical data considered necessary to the Di- 
rector in his determination of whether rates 
made from such data are neither excessive, 
inadequate nor unfairly discriminatory. 


“These omissions in the plan consist of 
the lack of a provision for breakdown of 
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” 


experience by rating territory of each classi- 
fication within a kind of insurance for which 
a differential in rate exists and the lack of 
a provision for reporting the number of 
claims incurred, properly identified, in the 
same category. 


“It is known that differences in classifi- 
cation and territory exist by companies in 
your organization and this is not to imply 
that any company is required to report on 
an experience classification which it does 
not use but is required to support statisti- 
cally, rates for which differentials exist by 
kind, class, and within territory. 


“It is, therefore, respectfully requested of 
your organization that amendments be made 
to the statistical plan incorporating the 
above changes in order that the director 
of Insurance may properly be allowed thereby 
to perform his statutory functions as set 
forth in the Illinois Insurance Code.” 


We have no desire to quarrel with the 
insurance departments and we recognize 
the difficulties encountered by the depart- 
ments in their conscientious administration 
of the rating laws. We recognize that ad- 
ministrative officials are justly concerned 
over the proper administration of these 
laws and that they naturally desire statisti- 
cal data sufficient- in itself to determine 
whether rates accord with the statutory 
standards. We have no quarrel with this 
objective but we seriously question its prac- 
ticability. We feel that the companies should 
not be subjected to the burdensome require- 
ments and additional expense of compiling 
and submitting detailed statistics of doubt- 
ful value which we believe are unnecessary 
for the proper administration of the laws, 


501 





and which, in our considered opinion, serve 
little useful purpose in the public interest. 


This problem of the extent of proper 
Statistical requirements is not cgnfined to 
Illinois. It arises in every state having 
similar laws on this or other questions 
regarding the adequacy and minutia of sta- 
tistical filings. Therefore, discussion of this 
subject from the standpoint of this particu- 
lar Illinois problem may have equal appli- 
cation to similar situations in other states. 


Detailed Statistical Breakdown 
Unnecessary 


Our organization has taken the position 
that this particular request for additional 
detailed statistics in Illinois for each rate 
classification by territory is unnecessary 
and unwarranted. Our reasons are that 
we feel that the department has already 
in its possession, through our statistical 
filings and through the bureau filings, suffi- 
cient data to make a determination as to 
the adequacy of the rating systems being 
used by the companies in the state. We 
believe that it is sufficient for the statisti- 
cal plans to give information by territories 
for each coverage rather than to break this 
information down by classifications within 
each territory. In the first place, such a 
breakdown would pinpoint individual rates 
and this is not the result to be sought under 
the statistical compilation section of the 
rating laws. The compilations made by 
Statistical agencies for the purposes of rate 
administration need be only comprehensive 
enough and in such form and detail as 
may be necessary to aid the Commissioner 
in determining whether the rating systems 
on file comply with the standards of the 
law. We feel that this determination can 
be made from statistics which reflect a 
breakdown by territories and coverages, and 
that it is unnecessary for a further break- 
down by classifications within a territory. 


Specifically, we do not think that the 
statistical section was ever meant to give 
a Commissioner authority to require sta- 
tistical data of an advisory organization 
for a particular rate or classification which 
is not commonly used by its membership. 
Neither do we think that an advisory or- 
ganization should be expected or required 
to make compilations of detailed statistics 
which are useful solely for the justification 
of an individual filing of a rate or 
classification. 
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Statistics as Rate Basis 


So much for this particular Illinois situ- 
ation. In general, we believe that casualty 
rates cannot be scientifically made or tested 
solely or mainly on the basis of statistical 
loss and expense data reasonably available 
because: 


(a) Experience based upon sufficient data 
to be credible when fully matured is usually 
out of date by the time it is available. 
Constant change in economic conditions 
beyond the control of the industry and the 
supervisory officials prevents past experi- 
ence from serving as any real measure of 
the future. 


(b) Much of the experience in the scores 
of detailed rate classifications is too limited 
to be credible for either rate making or 
rate supervision. The greater the subdivision 
process, the less credible the data for many 
purposes. This is the reason why dozens 
of rates are made by formula and are in 
fact primarily judgment rates. 


Valid casualty loss data is at best only 
a rough and often erroneous indication of 
what the future may hold. It may indicate 
trends but there will never be any substitute 
for necessary exercise of a high degree of 
judgment in rate making. Judgment is 
generally as important as statistical data 
and in many situations much more impor- 
tant, as in new coverages, variations in 
coverages, variations in tentative classifi- 
cations or otherwise. 


Because of these limitations on the re- 
liability and usefulness of the broadest sta- 
tistical data, we consider further detailed 
breakdown of basic data into territorial 
and other subclassifications as almost useless 
and as incurring large and unnecessary ex- 
pense for the companies. We fear that this 
situation is indicative of what we independ- 
ent insurers have felt for a long time, 
namely, that there is a growing tendency 
under the all-industry rating laws for state 
insurance departments to encroach upon 
the legitimate rate managerial functions of 
the companies, and for the state officials 
to substitute their judgments for that of 
management. We have voiced this fear 
before; this subject was raised in speeches 
given before the Midwestern Independent 
Statistical Service at the last two annual 
meetings. It was also raised in an article 
by Mr. Herbert C. Brook entitled “All- 
Industry Rate Regulation v. the Public 
Interest,” in the March, 1951 issue of THE 
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JNSURANCE LAW JOURNAL where the author 
said: 

“. the probabilities are that somewhere 
along the line some official will want to 
substitute his judgment for that of the 
company.” 


liberal Interpretation of Rating 
laws Necessary 


Those who attended the Zone 3 meeting 
of the National Association of Insurance 
Commissioners at New Orleans in April or 
who subsequently read in the insurance 
journals an account of this meeting, were 
heartened by the views expressed by Com- 
missioner Southall of Kentucky in a speech 
which he gave at that meeting and in which 
he discussed, among other things, this sub- 
ject of competition under the rating laws. 
Commissioner Southall alluded to the func- 
tion of the Commissioner of Insurance in 
the administration of the rating laws and 
pointed out the two philosophies which may 
be adopted by a Commissioner. One is that 
he can adopt the philosophy that uniformity 
is necessary, that existing practices should 
not be changed unless they are generally 
approved by the industry and that new 
ideas are to be discouraged. The other 
philosophy is that the Commissioner can 
take a practical approach to rate adminis- 
tration and preserve competition by permit- 
ting insurers to devise new coverages and 
new rates to meet the exigencies of business. 
Commissioner Southall, in the course of 
his speech, made the following comment: 


“T know that each of us is daily con- 
fronted with problems that tax all our 
facilities and resources, and I know that 
each of us is understaffed and without the 
technical assistance and facilities that we 
may need at times to give us the facts as to 
complex issues of rates or forms, so that 
we may arrive at proper decisions. But as 
to most of our problems I do not think 
we need to be statisticians or actuaries, 
rate experts, or lawyers to determine where 
the public interest lies on an over-all basis.” 

He then gave this advice to his fellow 
Commissioners: 

“We must be willing to look for merit in 
new or different ideas as to policies, endorse- 
ments, coverages and combinations, and 
ways of doing business, and not condemn 
them because they are new or because they 
do not meet the approval of some of our 
friends in the industry. We should use 
great care in evaluating the ‘advice’ of the 
privately conducted rating bureaus as to 
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matters beyond the narrow sphere of the 
statistical and technical surveying and rating 
services as to which our protection should 
extend under Public Law 15. We should 
be especially careful in evaluating objections 
to filings desired by minority members or 
subscribers or rating bureaus to which 
they must belong by practical force of 
circumstances. 

“Free enterprise, competition and change 
go hand in hand. Let it never be said that 
in insurance the State Insurance Commis- 
sioners ever helped destroy the one by ob- 
structing the others. Free enterprise has 
made America strong. Free enterprise— 
the right to compete—to do things differ- 
ently—must be preserved to American in- 
surance if it is to do its job in the challenging 
era that lies ahead for our country.” 


Judgment of Insurer Important 


There in a nutshell you have it! This is 
an expression by a rate supervisory official 
of one of our sister states who, charged with 
the responsibility of administering rating 
laws, has grasped the fundamental thesis 
behind these laws and who expresses in 
clear, concise terms the declarations by 
which we independent insurers stand. Our 
job—the job of the insurance industry and 
the state insurance departments alike—is to 
administer to the insurance needs of the 
public and to provide the public with ade- 
quate insurance at reasonable cost. We 
who represent a segment of the industry 
which believes in open competition and in 
providing for the public coverages and rates 
which are in many cases new and in many 
other cases “nonstandard,” so to speak, are 
constantly under pressure by insurance de- 
partments to justify our position. Though 
we do not mind, nor should we object to, 
reasonable requirements imposed upon us 
for the protection of the public, we still 
insist that we be not unduly hampered by 
overly zealous rate supervisory officials in 
our attempt to bring our product to the 
public. There may be instances where a 
company cannot by statistics prove wheth- 
er a rate on a given risk is or is not correct, 
but if the judgment of the company is such 
that the company is willing to risk its 
capital and reputation, it should be permit- 
ted to do so, and the judgment of the 
state supervisory officials should not be 
substituted for the judgment of management 
to prohibit or restrict the company in adopt- 
ing a new coverage, a new classification, a 
new territory or a new rate. Commercial 
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Standard Insurance Company v. Board of 
Insurance Commissioners, 34 S. W. (2d) 
343 (Tex. Civ. App., 1931); Board of In- 
surance Commissioners v. Texas Employers’ 
Insurance Association, 144 Tex. 543, 192 S. W. 
(2d) 149, 154-155 (1946); Royal Highlanders 
v. Wiseman, 140 Neb. 28, 299 N. W. 459, 
464-466 (1941); Phenix Mutual Fire Insur- 
ance Company v. Rouillard, 92 N. H. 228, 
29 Atl. (2d) 134, 137 (1942); State ex rel. 
Inspection Bureau v. Whitman, 196 Wis. 472, 
220 N. W. 929 (1928); Cf. State Public 
Utilities Commission v. Springfield Gas & 
Electric Company, 291 Ill. 209, 232-234, 125 
N. E. 891 (1919); Missouri ex rel. South- 
western Bell Telephone Company v. Public 
Service Commission, 262 U. S. 276, 43 S. Ct. 
544, 67 L. Ed. 981, 985 (1923). 


Strict Adherence to Statistics— 
Restriction of Competition 


The conclusions expressed in the article by 
Mr. Brook, previously mentioned, are that: 


“ 


the all-industry laws with their 
burdensome filing requirements and all-in- 
clusive scope are not in the public interest. 

. These laws cannot but stifle competition 
and eliminate the facility independent com- 
panies formerly had for developing new 
coverages, conforming standard coverages 
to the needs of particular risks. These laws 
will inevitably increase the cost of doing 
business of all insurers, and if they are 
conscientiously administered, they will greatly 
increase the costs of maintaining the various 
state insurance departments.” 


While we may not subscribe fully to these 
conclusions, we nevertheless are fearful that 
competition may be unduly restricted under 
the rating laws. We contend that the 
rating laws should be so administered as 
to preserve competition. This is the first 
commandment found in the first section of 
the all-industry rating law: 


“Nothing in this Act is intended . 
to prohibit or discourage reasonable 
competition.” 


If this principle minimizes statistical 
considerations, they should be minimized 
and discounted. 


Rate making is the function and obligation 
of company management, who must operate 
the business, preserve solvency and pay the 
Icsses. The Commissioner is not required 
to have detailed statistical proof to approve 
rates. He may use his judgment. The 
burden is upon him to prove that a rate 
is wrong, and if he does not have clear 
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and convincing evidence and reasons that 
a rate is wrong, he should not disapprove it, 
In such cases, he should defer to the insurer 
and permit the rate filing to become effective. 
He is not the rate maker under the law 
and should not insist upon such detailed 
data as would enable him to prescribe the rate. 


Competition the Best Regulator 
of Rates 


Competition will, as in the past, be the 
best regulator of rates. Competition, if 
given fair play, will be self-correcting, es- 
pecially if adequate loss reserves are re- 
quired. Excessive rates will be forced down 
hy competition where it exists. It is only 
when no real competition exists that the 
public really needs much rate regulation. 
Unfair discrimination among risks should 
be removed, but competition will also do 
most of this, for the reason that it will hit 
hard at those classifications which are pro- 
portionately too high. 


Rate regulation is not necessary for sol- 
vency and will not guarantee solvency. Cap- 
ital and surplus requirements and adequate 
supervision of unearned premiums and es- 
pecially loss reserves under existing laws 
will better assure the public that losses 
will be paid. Many companies have profited 
on less than normal rates. Many have met 
disaster on the normal or bureau rates. 
There can be no substitute for good selection 
of business and good management. Strict 
rate regulation, founded upon elusive sta- 
tistical eruditeness, is not the answer. 


Rating Law Requirements for 
Strict Review of Filings 
This philosophy of liberal rate regulation 


and free competition is embodied in the 
California and Missouri casualty rating laws 


where no rate filings are required, and in 
the 1951 Idaho law where there are to be no 
filings unless the Commissioner determines 
that competition does not exist. The Mon- 
tana law requires filings only of rating 
bureaus, not independent companies. The 
laws of Arizona and Oklahoma contain 
essentially the California provisions that no 
rate shall be excessive if competition exists, 
nor inadequate if it does not endanger the 
solvency of the insurer. On this latter 
point, the laws of Minnesota, Nebraska 
and Utah are also substantially the same 
as the California provision. In Michigan 
and West Virginia it is possible, under an 
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alternative filing section, to put rates into 
effect upon filing without a waiting period, 
but subject to later review by the Commis- 
sioner. The casualty rating laws of ten 
states (Arizona, Maine, Massachusetts, New 
Hampshire, Ohio, Oklahoma, Utah, Vermont, 
Washington and Wyoming) and the District 
of Columbia contain no positive duty upon 
the Commissioner to review rate filings 
before they become effective. 

It is evident that the rating laws of these 
states do not intend that the Commissioner 
should be obliged to review rate filings 
before they become effective, and in four 
states casualty rate filings are not required 
at all. Public Law 15 does not demand 
detailed prior approval to each and every 
rate before it can be used. There is suffi- 
cient state regulation to satisfy Public Law 
15 if the statute establishes rating standards, 
i. e., that rates must not be excessive, in- 
adequate nor unfairly discriminatory, and 
gives the Commissioner power to enforce 
compliance by subsequent investigation, 
such as in the District of Columbia, Cali- 
fornia, Idaho, Missouri, Montana and the 
other ten states mentioned. Louisville Nash- 
ville Railroad Company v. Speed-Parker, Inc., 
103 Fla. 439, 137 So. 724 (1931); Sonken- 
Galama Corporation v. Missouri-Pacific 
Railroad Company, 225 Mo. App. 1066, 40 
S. W. (2d) 524 (1931); 13 Corpus Juris 
Secundum, “Carriers,” Section 278 (d). 


Legislative Action for the 
Preservation of Competition 

If the rating laws in the “all-industry” 
states are not administered in their true 


spirit to preserve competition, legislative 
changes to effect that purpose may be neces- 


sary. Independent insurers should stand 
ready to lead the way for these changes. 
The direction has been charted by the laws 
of the several states mentioned. Independ- 
ent insurers must not permit competition 
tc be slowly stifled under the rating laws 
by a creeping statistical paralysis that 
shackles uniformity upon the industry. Uni- 
formity would destroy all initiative, progress 
and judgment, lock the industry in a straight- 
jacket, and create monopolistic evils worse 
than existed prior to the SEUA decision. 
Under strict interpretations and burden- 
some statistical requirements, how can ex- 
isting companies change their coverages, 
classifications or rates‘when there may be 
no credible statistics to prove the point? 
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A new company is practically required to 
file bureau rates or join a bureau and use 
its rates. Why? If the management of the 
new company, after examining all available 
factors, believes that it can offer the public 
a different policy coverage or the same 
coverage at a lesser rate than currently 
being charged, why should it not be per- 
mitted to.do so, provided the statutory 
requirements for unearned premium and loss 
reserves are maintained? These would pro- 
vide an adequate initial check on solvency. 
Besides, a Commissioner has power to review 
the rate after the company has had the 
opportunity to test its adequacy in the 
crucible of experience. How else can new 
ideas and new competitors get a foothold? 
Certainly the rating laws were never meant 
to destroy competition by leveling the rates 
so that new companies are unable to com- 
pete on price, 


The public is not interested in theoretical 
statistical justifications. The public wants 
reasonable rates and sound insurance, and 
an open market to shop around for different 
coverages and different rates. Nothing else 
matters. 


Summary 


In summary, therefore, our position is 
merely this: (1) Rate regulation should not 
be established on a purely statistical basis 
because statistics alone are not adequate to 
determine what rate is proper and what 
territories or classifications are best and in 
the. public interest. (2) State supervision 
over rates should not unduly hamper com- 
petition in the industry by forcing, through 
statistical requirements and statistical re- 
portings, uniformity among insurers in 
classifications, coverages and rates. (3) If 
independent insurers are unduly restricted 
in their efforts to bring new competition to 
the industry, legislative changes in the laws 
will become necessary. 


Within the framework of legitimate com- 
petition, independent companies should be 
allowed wide latitude in devising and offer- 
ing to the public insurance coverages and 
the price to be charged the public for those 
coverages. If state supervision of rates is 
to be successful, competition must be pre- 
served in the industry through a liberal 
approach in the administration of the rating 
laws, to the end that the best interests of 
the public will be served. If it is otherwise, 
state supervision will surely fail and Congress 
will establish federal control. 

[The End] 
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The author, who is Chief, Uniform Ac- 
counting Bureau of the New York In- 
surance Department, thinks that a frank 
discussion of uniform accounting will 
clarify techniques and will indicate the 
role it plays in producing data for man- 
agement and rate makers. 


S uniform accounting matures, its grow- 

ing pains are becoming increasingly 
evident. One group of problems which has 
come with this new maturity involves the 
difficult question of the philosophy upon 
which expense allocations should be made. 
I have been confronted, as have others, 
with the necessity of deciding how certain 
expense items should be handled. Some of 
the recurrent questions are: 

How should expenses, incurred jointly for 
more than one kind of coverage or activity, 
be allocated? 

To what extent should conclusions drawn 
from cost analysis be affected by the alloca- 
tion methods employed? 


Should conclusions drawn from cost anal- 
ysis be influenced by market considerations? 


As I have studied and discussed these 
problems, divergent views have been ex- 
pressed to me in regard to each of them. 
Some could be characterized as orthodox, 
while others are not. In this article I shall 
endeavor to present the philosophy and 
thinking which I believe underlies the mi- 
nority views. I shall also present, in the 
form of a brief rebuttal, what have been 
cited as the inadequacies of the unorthodox 
position. I believe that a frank discussion 
of these points should lead to clarification 
not only of the techniques to be employed 
by cost accountants operating under uni- 
form accounting rules, but also of the role 
of uniform accounting in producing data 
for management and rate makers. 
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Problems it xpe 


Since the following material is presented 
to stimulate discussion, it should be under- 
stood that my exposition does not represent 
the adoption of an official position by the 
New York Insurance Department. I sin- 
cerely hope that by the interchange of views 
on these important problems, we may, in 
the future, be able to reconcile our opinions 
and to formulate a common approach to 
their solution. 


Proposition No. | 


The cost of a class or type of business is 
influenced by time, skill, elaborateness and 
value. In apportioning certain expenses not 
susceptible of direct allocation, reasonable rec- 
ognition can be given to these factors through 
the use of the allocation basis, dollar volume 
of premiums (or losses). 


Proponents’ Views.—Suppose, in order 
to obtain information for rate-making pur- 
poses, a company wishes to apportion salary 
of an underwriter to types of fire coverage, 
and a time study indicates that forty per 
cent of total time is spent on dwelling risks 
and sixty per cent on other risks. Is it fair 
to charge forty per cent to dwellings? Or 
should consideration be given to the fact 
that the underwriter is being paid a fairly 
high salary because of his knowledge of 
complicated risks? If such thinking 1s 
adopted, the indicated charge of forty per 
cent to dwellings becomes too high, despite 
the time study. If the underwriter’s salary 
is $8,000 and a study of work involved in 
processing dwelling risks indicates such 
work to be simple and capable of being 
adequately done by a clerk receiving $2,500, 
he is, when working on dwelling risks, do- 
ing a $2,500 job at a salary of $8,000. Con- 
versely, when he is working on large, 
complicated risks, he may be doing a $15,000 
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job at a salary of $8,000. In other words, 
the salary paid to an individual does not 
reflect his worth in each assigned task, but 
represents rather an average of various val- 
ues, each dependent on the nature of each 
assigned task. 


Two policies are written for the same 
insured, one covering compensation and the 
other covering general liability; the com- 
pensation premium is $75,000 and the lia- 
bility premium is $1,000; both policies are 
considered by the underwriters at the same 
time and one detailed inspection is made 
covering both; the underwriting and inspec- 
tion costs applicable to the two policies are 
determined to be $1,000. The question 
arises: How much of the underwriting and 
inspection costs should be apportioned to 
compensation and how much to general lia- 
bility? A person schooled to allocate on 
the basis of time may figure that the two 
contracts went through the same processes 
at the same time—that what is done for 
one is also done for the other—and there- 
fore that the cost should be apportioned on 
the basis of time, i. e., $500 to compensation 
and $500 to general liability. Thus, under- 
writing and inspection expenses applicable 
to the general liability premium would be 
shown at fifty per cent of the premium. 
lf this is correct, the general liability line 
is grossly underpriced. But it is probably 
not correct; if consideration is given to the 
relative value of services, the apportionment 
would be much different. 


Consider the situation. Here is a pre- 
mium of $75,000 and on another policy a 
Premium of $1,000. When the underwriter 
and inspector work on the $75,000 risk, the 
demands on their skill and their responsi- 
bility are great; a mistake in the under- 
writing of a risk of that size could be very 
serious. Why was $1,000 worth of their 
time spent on the two risks? Can there be 
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igxpense Allocation 


By JAMES J. HIGGINS 


any doubt that their primary concern was 
the compensation line? Can there be doubt 
that if there had been no $75,000 premium 
the underwriting and inspection cost would 
have been comparatively insignificant? 

When the collection and bookkeeping de- 
partments handle the compensation pre- 
mium of $75,000 and the public liability 
premium of $1,000, the time spent by collection 
clerks and bookkeepers is about the same 
for each. Therefore, it is thought by some 
that an allocation of collection and book- 
keeping time should be made on the basis 
of the number of items handled. If such 
expense is $150, the allocation would be 
$75 to compensation and $75 to public lia- 
bility, and the percentages would be one tenth 
of one per cent of the compensation pre- 
mium and 7.5 per cent of the public liability 
premium. But consider the value represented 
by each of the items and the effect of each 
on the value of an employee’s time. Time 
spent collecting a $75,000 premium is surely 
worth more than the same amount of 
time spent collecting a $1,000 premium. 
Even though no difference in number of 
minutes is involved, there is a difference in 
the value of the time because of the differ- 
ence in value of the two premiums. So, also, 
when an employee enters the transactions 
on the bookkeeping records, his time may be 
the same for each but the value of his time 
may be considered to vary with the value 
of his entries. 


Costs are further affected by procedural 
elaboration. Take statistical activities for 
example. An elaborate coding, classification 
and punching system is set up in order to 
obtain information regarding unearned pre- 
miums, terms, rates, etc. Statistics by term 
and expiration, statistics showing rate 
classifications, and many other kinds are 
prepared. The procedure is usually such 
that the punching of cards from daily re- 
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TABLE I 


Premiums 


Commission 
Expenses allocated directly 
Expenses apportioned (premium volume 


ports takes about the same time for each, 
and the coding, sorting and tabulating time 
may be about the same. Now consider the 
reason for establishing the statistical de- 
partment as it is established. Elaborate 
classifications are necessary because of the 
necessity of obtaining experience under the 
more complex policies; very simple classi- 
fications would give all necessary informa- 
tion regarding, say, dwelling policies. 
Elaborate procedures are necessary to ob- 
tain the unearned premium under term pol- 
icies; much simpler methods could be used 
if all policies were for one year. The point 
is that in apportioning expenses a question 
to be seriously considered is: “If the sys- 
tem is more expensive because of the ne- 
cessity for satisfying the requirements of 
certain types of policies, why apportion any 
of the extra expense to other policies?” 


All of the foregoing should be considered 
together. In order to obtain the closest 
possible approximation of cost, an alloca- 
tion of expenses common to two or more 
operations or kinds of business should be 
based partly on the relative time consumed, 
partly on the relative degree of skill re- 
quired, partly on the cause of elaborateness 
in the systems or procedures and partly on 
the relative values involved. Expressed an- 
other way, such expense allocation should 
be based on time consumed, weighted for 
skill, elaborateness and value. While time 
consumed may be susceptible of fairly accu- 
rate measurement, the effects of the other 
factors—skill, elaborateness and value—are 
not. Proponents of the proposition point 
out, however, that the readily available in- 
dices, dollar volume of premiums and losses, 
appear to reflect all of these factors, and that 
differences in premium or loss volume tend 
to bring about differences in time, skill, 
elaborateness and value. Although they ad- 
mit that dollar volume may not give pre- 
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6,000 (3%) 


Line A Line B 


$350,000 


Total 
$550,000 


$255,000 
127,500 
30,000 


$125,000 
87,500 (25%) 
15,000 (7.5%) 15,000 (4.3%) 
36,000 (18%) 63,000 (18%) 
10,500 (3%) 


99,000 
16,500 


$301,000 


$528,000 


$ 49,000 $ 22,000 


cisely proper weight to the various elements, 
they feel that its use, in the absence of 
any more accurate yardstick, is justifiable in 
many situations on logical grounds. 


Orthodox View.—The orthodox view on 
this proposition would be along the lines 
that the cost of a class or type of business 
is, of course, influenced by the time, skill, 
elaborateness and value of the work per- 
formed, but that such influences are truly 
reflected only by an allocation on the basis 
of time, of the salaries paid and other ex- 
penditures made. Thus, the dollar volume 
of premiums would be avoided wherever 
possible as a basis of allocation in favor of 
an analysis of salaries, etc., apportioned as 
closely as possible on the basis of the time 
actually spent on the operations. 


This view would hold that the salary ap- 
plicable to any portion of an employee's 
time is pro rata of his full salary. It would 
preclude any attempt to determine the rela- 
tive “values” of the work performed by an 
employee dealing jointly with two lines of 
business, and would force an allocation of 
the cost of such joint undertakings in pro- 
portion to the cost of doing the two opera- 
tions separately. It would say that the cost 
of collecting a $75,000 item is the same as 
the cost of collecting a $1,000 item if the 
time spent on each is the same, thus dis- 
regarding the “value” of such collection 
activities. As to the elaborateness of pro- 
cedures, cost statements should not include 
any adjustments that shift costs from the 
policies on which work was performed to 
the policies that indirectly created the need 
for doing such work. 


Proposition No. Il 


The buying public and the companies are 
best served when rates are set at levels calcu- 
lated to result in the largest possible market 


ILJ—July, 1951 





and a 
should 
cost al 


Pro 
article 
consi¢ 
tured 
dema 
can b 
will | 
most 
are 1 
much 
articl 
he w 
articl 
brougs 
are sé 
Wha' 
he cz 
high 
does 
gains 
final 
along 
on ti 
each 
cies | 
the 
his | 
price 
inere 
wou 
price 


proc 
the 

port 
ever 
ship 
a ce 
It is 


and a fair contribution to over-all profit. Rates 
should not necessarily be based on company 
cost allocations. 


Proponents’ Views.—The value of an 
article to buyers is an important pricing 
consideration; if two articles are manufac- 
tured by the same process and one is in 
demand even at a high price while the other 
can be sold only at a low price, the seller 
will be guided accordingly. Demand is a 
most important factor. Where two products 
are made, the seller will determine how 
much must be brought in from sales of both 
articles to net him a satisfactory profit and 
he will attempt to fix the prices of his 
articles so that at least that much will be 
brought in. Costs of either of the articles 
are secondary to the costs of both combined. 
What he wants is an over-all profit and if 
he can realize such a profit by selling one 
high and the other low he will do so. This 
does not mean that he loses on one and 
gains on the other; both contribute to the 
final profit. If a cost accountant comes 
along and tells the manufacturer that, based 
on time studies, his costs are the same for 
each product and, therefore, his pricing poli- 
cies are wrong, the manufacturer would tell 
the cost accountant that the demand for 
his low-priced line would disappear if the 
prices of both articles were equalized, while 
increased sales of his higher-priced line 
would not yield enough, at the reduced 
price, to offset the loss of market in the 
other line. 


Costs are not independent; it is all very 
well to say that each line should stand on 
its own feet, but this is impossible. Costs 


are relative to other costs. The cost of 
processing a daily report is dependent on 
the costs of processing all other daily re- 
ports both of the same line of business and 
every other line. There is an interrelation- 
ship of all costs. A thing costs so much at 
a certain time and under certain conditions. 
It is because of the dependence of one cast 


upon another that a change in costing tech- 
niques in one line may affect not only that 
line, but all others. Also, it is because of 
the dependence of one cost upon another 
that a change in pricing policies in one line 
may affect the costs of all others. 

With the foregoing in mind, consider now 
certain methods of recovering insurance ex- 
pense costs. The figures and statements to 
follow are not intended to reflect actual 
rate-making procedures but are given only 
to illustrate the relationship between com- 
pany expense allocations and rates. 


Suppose the experience of companies 
writing two lines of business is as in 
Table I (page 508): 


A rate increase is determined to be neces- 
sary for Line A and is calculated in accord- 
ance with a rating formula which sets forth 
the components of the rate as follows (note 
that the expense allowance is the same as 
the actual experience shown in the previous 
statement): 

Commission 

Expenses allocated directly 

Expenses apportioned 

Taxes 

Profit 


Permissible loss ratio 


And a new rate is made as follows: Losses 
($130,000) divided by permissible loss ratio 
(.465) equals new rate of $279,570. 

The new rate represents an increase of 
39.79 per cent and is composed of the 
following: 

Losses (46.5%) 

Commission (20%) 

Expenses (25.5%) 

Taxes (3%) 

Profit (5%) 


$279,570 


TABLE II 


Premiums 


Commission ous 
Expenses allocated directly 
Expenses apportioned (premium volume 
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Line A 
$279,570 


Line B 
$350.000 
$125,000 


87,500 
15,000 


Total 
$629,570 
$255,000 


143,414 
30,000 


43,963 
8,387 


55,037 
10,500 
$293,037 


$ 56,963 


99,000 
18,887 
$546,301 


$ 83,269 





TABLE III 


Premiums ....... 


Losses 
Commission 
Expenses allocated directly .... 


Expenses apportioned (premium volume 


$259,994 


Line B Total 
$350,000 $609,994 


$255,000 
139,499 
30,000 


$125,000 

87,500 

15,000 

42,196 (16.2%) 56,804 (16.2%) 99,000 
10,500 18,300 


$541,799 
68,195 


$294,804 


12,999 (5%) 55,196 


$350,000 $609,994 


V7 OOO eh eee eee 


Arbitrarily assume that in the year fol- 
lowing the rate increase the same policies 
will be sold as in the previous year, but 
that Line A will show an increase in pre- 
miums because of the 39.79 per cent rate 
increase. A statement giving effect to the 
rate increase, and reflecting the same meth- 
ods of allocation as in the previous year, 
would then be as in Table II. 


So, the rate increase designed to give a 
profit of five per cent in Line A will give 
instead a profit of 9.4 per cent in that line 
and, in addition, will increase the profit in 
Line B. The difference is entirely due to 
expenses. This formula correctly assumed 
that expenses would be higher in Line A 
solely because of the rate increase, but in- 
correctly assumed that the increase would 
be in direct proportion thereto. In the 
foregoing example, the total expenses are 
the same both before and after the rate 
change. Even if this is, to some degree, 
unrealistic, it seems incontrovertible that 
the formula errs in failing to recognize (a) 
that some expenses will not change at all 
because of the rate increase and (b) that 
the apportioned expenses for all lines com- 
bined will become a smaller ratio to total 
premiums. 


Assume again the original experience: 
Suppose it is decided that a rate increase 
in Line A is necessary and that the new 
rate be so calculated that it can be repro- 
duced by using company allocation meth- 
ods. If this is done on the basis of a five 
per cent profit for Line A, and if we arbi- 
trarily assume that the same coverage will 
be sold after the rate adjustment as before, 
the rate for Line A may be computed at 
$259,994, or an increase of thirty per cent, 
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and the allocation methods of the company 


may be used to reproduce this rate as 
in Table ITI. 


The rating formula would have to be ad- 
justed as follows: 


Original Adjusted 
Formula Formula 
Commission a 20 % 20 % 
Expenses allocated directly 7.5 5.7 
Expenses apportioned .. 18 16.2 
ee oe 3 
Profit . 5 5 


53.5% 49.9% 
Permissible loss ratio . 46.5 50.1 


100 % 100 % 


Note that Line B profit is increased from 
$49,000 to $55,196. There is apparently no 
way that a five per cent profit can be 
allowed in Line A without also increasing 
profit in Line B—except by simultaneously 
adjusting the rates in Lines A and B. Sup- 
posing it is decided that a simultaneous 
adjustment should be made and that the 
new rates be so calculated that each can 
be reproduced by using company allocation 
methods. If this were done on the basis 
of a five per cent profit in each line, and if 
we arbitrarily assume that the same cover- 
age will be sold after the adjustments as 
before, the premium for Line A would be 
computed at $268,013, a rate increase of 
thirty-four per cent, and the premium for 
Line B at $285,121, a rate decrease of 18.54 
per cent. The allocation methods of the 
company would be used to reproduce these 
rates as in Table IV. 
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The rating formula for each line would be: 
Line A Line B 
20 % 25 % 


Commission : 
di- 


Expenses allocated 
rectly : 5.60 5.26 
Expenses apportioned .. 17.90 17.90 
Taxes ore here Wo Z 
Profit 5 tot ae eee 5 


56.16% 
43.84 


51.50% 
Permissible loss ratio .. 48.50 
100 % 


Total 100 % 

After a simultaneous adjustment of lines 
A and B, the rate for Line A is $268,013, a 
rate increase of thirty-four per cent, and 
for Line B it is $285,121, a rate decrease 
of 18.54 per cent. But note that in the fore- 
going example, and in the other examples 
shown previously, the arbitrary assumption is 
made that the same coverage will be sold after 
the rate adjustments as before. This may be, 
and in all probability is, a fallacious assump- 
tion. But even if sales did not vary from the 
indicated premium volume of $268,013 in Line 
A and $258,121 in Line B, and even if, in 
actual fact, the expected profit were realized, 
the rates might still be defective. It would 
seem essential that sales possibilities be investi- 
gated as a prerequisite to rate-making. By 
sampling demand at different price levels, 
and ascertaining demand for different kinds 
of coverage, knowledge may be obtained as 
to marketing possibilities; before rates are 
set and before coverage is decided there 
should be known the most saleable coverage 
and the price which will promote the most 
profitable volume; new coverages, combina- 
tions of coverages in a single contract, in- 
stallment payment contracts and continuous 
policy contracts may all be studied. Mar- 


ket research makes known the desires of 
the public and the degree of willingness of 
the public to go along with certain prices 
or forms. 


Suppose, by market research, the effects 
of various rates on market demand are 
ascertained and a statement is accordingly 


made (Table V). 


This analysis shows (1) that Line A rates 
may be increased up to thirty-five per cent 
without loss of coverage and (2) that the 
market for Line B is receptive to rate de- 
creases and the best volume will be achieved 
if rates are reduced thirty per cent. A 
statement is next made giving effect to a 
rate increase of thirty-five per cent in Line 
A and a rate decrease of thirty per cent in 
Line B—using company allocation methods 
(Table V1). 


In this statement, the over-all profit is 
approximately the desired five per cent, but 
the dollar profit is higher and sales are 
much higher. The market price limit for 
Line A has been ascertained at 135 per cent 
of the old rate and $270,000 in sales are ex- 
pected. In Line B the market has been 
found to be receptive to a price decrease 
of 30 per cent and sales of $500,000 are 
expected. Notice, however, that the rate 
adjustments have not been dictated by ex- 
pense apportionments to one line but by a 
desire for maximum sales and a profit of 
five per cent. There are established, by 
this procedure, rate levels based on a deci- 
sion to obtain the maximum profitable dis- 
tribution, not on a decision to show a stated 
profit in each line. 


In further explanation, the profit shown 
for Line A is not five per cent but 9.01 per 
cent, and the profit shown for Line B is 
again not five per cent but 2.69 per cent. 


TABLE IV 


Premiums 


Commission ce 
Expenses allocated directly 
Expenses apportioned (premium volume 


. $254,612 


$268,013 


Line A Line B 


$285,121 


Total 
$553,134 


$255,000 
124,883 
30,000 


$125,000 
71,280 
15,000 


47,969 (17.9%) 51,031 (17.9%) 99,000 
8,040 8,554 16,594 


$525,477 
27,657 


$270,865 


13,401 (5%) 14,256 (5%) 


$553,134 


$285,121 
———— ——— ———_— 
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TABLE V 


Line A 
If rates are increased.... 15% 
Sales will be 
Line B 

If rates are decreased .. 10% 
Sales will be 


$230,000 


$315,000 


25% 
$250,000 


18.54% 
$350,000 


TABLE VI 


Premiums 


Commission 
Expenses allocated directly 
Expenses apportioned (premium volume 


But the over-all profit is approximately the 
desired five per cent. By market research 
and cost analysis, it has been determined 
that the most satisfactory rates will be 
achieved by increasing Line A thirty-five 
per cent and decreasing Line B thirty per 
cent. But, using company allocation meth- 
ods, Line A profit reflects more than five 
per cent and Line B less. Nevertheless, no 
other rates will be as advantageous. 


While the best rates are those which will 
result in the largest possible sales and fair 
contribution to over-all profit, it is realized 
that the ascertainment of such rates is not 
as simple as may appear from the foregoing 
discussion. It has been assumed in the 
previous examples that company methods 
of expense allocation are known and that a 
simultaneous adjustment of rates in all lines 
will be made. As a matter of fact, neither 
is so. Consider the following: 


In order to ascertain accurately the effect 
of rate changes by using company alloca- 
tion methods, a knowledge of such methods 
and of how each company uses each method 
is necessary. In the foregoing statements 
only two bases of allocation have been as- 
sumed—dollar volume of premiums and di- 
rect—and it has been assumed that alloca- 
tions made on premium volume have been 
based on the whole premium volume and 
not on a part thereof, resulting in the same 
percentage of apportioned expenses in each 
line of business. 
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$270,000 


Line A Line B 


$500,000 


Total 
$770,000 


$385,102 
179,000 
35,000 


$255,102 
125,000 
20,000 


71,428 
15,000 


110,000 
23,100 


$732,202 
37,798 


$486,530 
13,470 


$500,000 


$770,000 


In actual practice, however, many bases 
of allocation are used—and used in such 
manner as to obscure the present and future 
effects of each. This will be so whether or 
not we go along with the contention in 
Proposition No. I that, for rate-making 
purposes, dollar volume of premiums seems, 
for many common expenses, a better basis 
of allocation than time studies and unif counts. 


Leaving aside the bases, time studies and 
unit counts, companies allocate expenses on 
such other bases as overhead on salaries, 
direct, judgment, dollar volume of pre- 
miums, etc. Overhead on salaries may mean 
overhead on the salaries of only a small 
unit within a company, of a whole depart- 
ment, of more than one department, or of 
the whole company. Judgment allocations 
may be influenced by premium volume, or 
time, or a combination of both. Allocations 
based on premium volume may mean all kinds 
of combinations of segments of premium 
volume, but not the whole premium volume. 


As examples: If one department of a 
company handles compensation and general 
liability underwriting, the expenses of that 
department may be allocated on only the 
compensation and general liability pre- 
miums; if the department is in a branch 
office, only the premiums. obtained in that 
territory may be used. When thought is 
given to revising the foregoing statements 
to show all of the different kinds of alloca- 
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tions likely to be encountered and then to 
compute rates which would be exact reflec- 
tions of company cost allocations, the mag- 
nitude of the task becomes apparent. 


Furthermore, rate adjustments are not 
made in all lines simultaneously. It is not 
usual even for one line to be adjusted in all 
states simultaneously. The rates for a line 
may be adjusted in some states, but not in 
all; the rates within a state for only part of 
a line may be adjusted. In actual rate ad- 
justments we get down to adjustments of 
parts of lines within parts of the whole 
territory. 


At this point the proponents summarize 
and conclude as follows: 


It is impractical or impossible accurately 
to ascertain the effect of proposed rates by 
using company allocation methods. Rate 
making is not an exact science and what a 
reasonable man should expect from rate- 
makers is a sincere effort to give proper 
weight to the many factors involved. 


Further, there may be considerable dif- 
ference between a price based on company 
cost allocations and a desirable price; state- 
ments of company cost allocations should 
be used only as an aid in price-making and 
not looked upon as dictating prices; rate- 
makers may properly adjust allocated ex- 
penses to fit the prices determined to be 
desirable; it is good sometimes to sell an 
article at a price not supportab.e by com- 
pany cost allocations because of a market 
situation. Rates should not reflect solely 
a mechanical build-up of company cost allo- 
cations but should reflect a thoughtful effort 
to satisfy the largest market and obtain 
a fair contribution to over-all profit. 


The function of cost allocations is not to 
dictate prices but only to act as a brake and 
an aid. Prices should be geared to demand 
and that price which fills the demand most 
satisfactorily while yielding a fair contribu- 
tion to over-all profit is the right price. 


Orthodox View.—The orthodox view of 
this proposition would not quarrel so much 
with the proposition as with the arguments 
set forth to arrive at it. It would hold, for 
example, that such arguments do not stress 
the following points: (1) the various lines 
or kinds of insurance not unavoidable by- 
products of each other, but associated prod- 
ucts that may be manufactured or not at the 
will of company management; (2) over- 
expenditure in the past for overhead if 
Production could be increased materially in 
the future with little increase in that over- 
head; (3) the possibility that insurance 
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rates should not be established as monopoly 
or cartel prices might be established and 
that they should be determined through the 
effective operation of the forces of competi- 
tion as prices in other fields are so fre- 
quently set in relation to the cost of the 
most efficient producers rather than the 
average cost of all producers. 


The orthodox view would hold that a 
“fair contribution” to over-all profit is pro- 
duced only when the rate of profit is ap- 
proximately the same for all components, 
and that any intention to produce a loss or 
an unfairly large rate of profit on a par- 
ticular line is unfairly discriminatory. 


As to the part of the proposition to the 
effect that rates should not necessarily be 
based upon company cost allocations, it 
would appear that the orthodox view would 
be the same, although the “company cost 
allocations” referred to would be different 
in their method of preparation. 


Proposition No. Ill 


Price levels which result in the largest possi- 
ble market and a fair contribution to over-all 
profit, even though not based on company allo- 
cated costs, are not unfairly discriminatory. 


Proponents’ Views.—Unfair price dis- 
crimination exists only when the one against 
whom the discrimination is being directed 
would be better off if the price discrimina- 
tion were removed. If, to remove discrimi- 
nation, a course of action is adopted which 
will eventuate in a worsening of the com- 
plainant’s position, such action can hardly 
be called wise or justified. Discrimination 
which can be removed only by pricing de- 
sirable risks out of the market is not unfair 
discrimination. 

Supposing it is decided that small risks 
are not carrying their fair share of total 
costs, if prices are raised, causing a de- 
crease in sales beyond a certain point, every- 
body is the loser: the small risk because he 
goes uninsured, and other risks because 
part of the overhead previously absorbed by 
the small risks must now be absorbed by 
the large risks. This works both ways. If 
large risks are charged more than they will 
bear and become self-insured, the effect on 
small risks will be bad because the small 
risks then will have to assume a larger 
share of common overhead. This has been 
discussed previously but is worth repetition. 
Prices should be set so as to give the 
greatest over-all advantage. The unit price 
of anything should be fixed to be of most 
advantage to all products through the widest 
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TABLE VII 


Premiums 


Losses 
Commission 
Expenses 


Total 


Profit 


possible absorption of overhead. It may be 
found that when the price is set at $10 per 
unit, 500 units are sold and $1,000 of over- 
head, common to this and other products, 
is absorbed, but when the price is set at $6 
per unit, 25,000 units are sold and the 
absorption of common overhead is $5,000. 
Cost allocations may or may not “justify” 
the price of $6, but, nevertheless, it is the 
better price for all concerned. 


Orthodox View.—The orthodox view of 
this proposition would be more concise, 
namely that price levels which result in a 
fair contribution to over-all profit are not 
unfairly discriminatory. The qualifications 
that they also result in the largest possible 
market and are not based upon company 
allocated costs appear to be only one spe- 
cial case of the general orthodox view. An- 
other special and equally valid case would 
occur when the price levels resulted in the 
smallest possible market and were based 
upon company allocated costs. In other 
words, the fact that the largest possible 
market is produced and that the rates are 
not based on company allocated costs is of 
no consequence and is immaterial to the 
determination of whether the rate levels 
are or are not discriminatory. 


Proposition No. IV 


Differential cost compilations can be used 
by rating organizations to support rate filings 
and by companies to support many price and 
other management decisions. 


Proponents’ Views. — Differential costs 
show the gains or losses controllable by 
increases or decreases in business or by 
changes in procedure. A simple illustration 
will suffice to explain the meaning: 

A company writes insurance on financed 
automobiles through one large agent and 
wishes to know the costs of the business 
and whether or not to take on an additional 
comparatively large volume. The account- 


514 


$500,000 
$250,000 


$485,000 


$ 15,000 


Total Fire 

$300,000 

$150,000 
60,000 
75,000 


110,000 
125,000 


$285,000 


$ 15,000 


ant makes a study of costs in each depart- 
ment of the organization and comes up with 
this statement of costs: 


$100,000 
. $65,000 
20,000 
15,000 
9,000 


Premiums received 
Claims 
Commission 
Salaries 

Other expenses 


Total cost 109,000 


Net loss sustained $ 9,000 

After looking at this, the executives are 
first inclined not only to refuse the new 
offering but to cancel the existing arrange- 
ment. But then the question is asked, 
“What would be the effect on our results 
if the existing arrangement were cancelled?” 
This statement is made: 


We would lose: 


Premiums 

We would gain: 
Claims 
Commission 
Salaries : 
Other expenses 


$100,000 


$65,000 
20,000 

. 6,000 
5,000 


Total gain 96,000 


We would sustain a net loss of $ 4,000 

These two statements seem contradictory ; 
the first shows that the business is un- 
profitable while the second shows that a 
loss will result from giving up the business. 
Palpably, the cost statements must be ex- 
plained. In the first statement, all expenses 
applicable to the finance business were ap- 
portioned thereto; executives’ salaries, rent, 
equipment and all other expenses were ap- 
portioned. In the second statement, the 
question to be answered was: “What would 
be saved by giving up this apparently un- 
profitable business?” Executives’ salaries 
would not be affected, nor would salaries 
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of department heads, supervisors, service 
employees, bookkeepers, etc., except to a 
comparatively minor degree; rent would 
continue without diminution, as would many 
other expenses. Therefore, the second 
statement includes only those expenses 
which would be eliminated if the finance 
arrangement were canceled. This explains 
the difference between total costs and 
differential costs. 

As guides to executives in knowing which 
lines to push, which to soft pedal, when to 
grant concessions and when to demand ad- 
ditional consideration, differential cost state- 
ments are useful. Also, to judge the worth 
of system revisions and_ organization 
changes, differential costs may be used. 
company writing only fire 
and auto insurance had the following pre- 
miums and expenses: 


Suppose a 


Premiums $500,000 
$250,000 
110,000 
125,000 


Losses 
Commission 
Expenses 


Total $485,000 


Profit $ 15,000 
Allocated to lines, the picture looked as 


in Table VII (expenses allocated on the 
basis of premium volume). 

Suppose that this company receives no- 
tice that in order to retain the automobile 
business it must pay five per cent more in 
commission. At first glance this would 
mean a loss on the business because twenty- 
five per cent commission allowed the com- 
pany to break even and thirty per cent 
would result in a $10,000 loss on auto busi- 
ness. However, suppose a_ differential 
cost statement was prepared showing actu- 
ally what would result if the business were 
given up: 

We would lose: 
Premiums 


$200,000 
We would gain: 

Losses 

Commission 

Expenses 


185,000 


We would lose (net) 


$ 15,000 


Therefore, if the business, as suggested 
Previously, were given up, $15,000 would be 


Problems in Expense Allocation 


lost because part of the expenses would 
continue undiminished. The net loss would 
be greater by giving up the business than 
by paying the extra five per cent and re- 
taining the business. After giving effect to 
the payment of the extra five per cent, the 
statement of operations would be as in Table 
VIII (expenses distributed on basis of 
premium volume). 


Therefore, the fact that a section of busi- 
ness shows a consistent net loss is not, in 
itself, reason for giving up the business. 
It sometimes pays to retain apparently un- 
profitable business because of the absorp- 
tion by that business of part of nonvariable 
expenses. 


For the same reason it pays sometimes to 
write an additional volume of business at 
an apparently unprofitable rate. Suppose, 
after granting the increase in commission, 
an additional volume of premiums, aggre- 
gating $100,000, is offered at the same terms. 
Again a differential cost statement is pre- 
pared showing what the actual dollar effect 
would be: 


We would gain: 
Premiums 
We would lose: 


$100,000 


$50,000 
30,000 
. 10,000 


Commission 
Expenses 


90,000 


We would gain (net) $ 10,000 


Therefore, the offering is accepted even 
though from previous cost statements the 
business appears unprofitable. After giving 
effect to the new business, the statement 
would be as in Table IX (expenses dis- 
tributed on premium volume). 


This is an interesting statement because 
it shows that the writing of an additional 
$100,000 of apparently unprofitable business 
increased the over-all net profit from $5,000 
to $15,000, but in the apportionment of ex- 
penses the fire line received most of the 
benefit. This shows once again the inter- 
dependence of one line upon another, it also 
shows that over-all net profit is what should 
be kept in mind and not solely the indi- 
vidual-line profits or losses. 

Differential cost statements differ from 
ordinary cost statements because non- 
variable expenses are omitted from the dif- 
ferential statements; certain costs continue 
in spite of changes in volume or procedure 
and these nonvariable expenses are there- 
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TABLE VIII 


Premiums 


Losses 
Commission 
Expenses 


Totals 


$250,000 


$495,000 


$ 5,000 


Total Fire 
$300,000 


$150,000 
60,000 
75,000 


120,000 
125,000 


$285,000 


$ 15,000 


TABLE IX 


Premiums 


Losses 
Commission 
Expenses 


Total 
Profit 


fore not affected by such changes. How- 
ever, a nonvariable expense is nonvariable 
only within certain limits and becomes 
variable when those limits have been 
reached. Therefore, a differential cost state- 
ment may be clearly applicable only to the 
business for which it. was prepared. The 
difference in cost caused by the elimination 
of one policy may be very slight; nearly all 
expenses applicable thereto are nonvariable 
and would not appear on a differential cost 
statement. This means that for one policy 
a large discount. could be granted. How- 
ever, if the differential costs shown on that 
statement were interpreted to mean that the 
same discount could be given on any num- 
ber of additional policies, the results would 
be unfortunate. An additional small risk, 
or the loss of one small risk, will have little 
or no effect on costs—all costs are non- 
variable in such case—but as more risks 
are gained or more lost, more and more 
of the nonvariable expenses become vari- 
able; changes in personnel become neces- 
sary and other expenses are affected until 
all salaries and expenses become variable. 


Orthodox View.—The orthodox view of 
the proposition would be to the effect that 
the use of such studies of differential costs 
could, at best, be only of a transient nature 
and of interest only to company manage- 
ment. It would hold that no use for them 
could be found in any permanent rate- 
making or expense provision structure and 
that their use by rate-makers as an emer- 


516 


.... $300,000 


$585,000 


Total Fire 
$300,000 


$150,000 
60,000 
67,500 


150,000 
135,000 


$307,500 
—$ 7,500 


$277,500 
$ 22,500 


gency measure would probably represent 
unfair discrimination. 


Proposition No. V 


Expense allocations made on statements filed 
with supervisory or rate-making authorities 
may logically differ from those made for cer- 
tain internal management purposes. 


Proponents’ Views.—Expense allocations 
must serve the purpose of those for whom 
the allocations are prepared. Statements 
made as aids to rate-making authorities 
should reflect the truest possible costs. 
Factors such as skill; elaborateness and 
value are important considerations. But 
such costs are not appropriate for all pur- 
poses. Suppose, for example, that an 
underwriting department has the job of ex- 
aming both small and large risks in three or 
four lines of insurance, and management 
wishes to allocate costs to that department 
to ascertain the degree of effort put forth 
by the personnel. What is wanted is not 
so much a meaSurement of costs as a 
measurement of work accomplished. For 
such analysis time spent on the various 
tasks is all-important and the allocations 
should be made strictly on the basis of 
time. It may be true that the different 
tasks performed by each individual demand 
different degrees of skill; it may be also 


that the factors of elaborateness and value 


affect the cost, but, nevertheless, since the 
subordinate employees do not control the 
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type of tasks assigned them, a measurement 
of their effort should not be based on any 
factor except the time taken by them to 
perform their tasks. The costs thus ob- 
tained will not reflect the considerations 
of skill, elaborateness and value, and thus 
cannot be considered satisfactory indica- 
tions of costs to be used in rate-making, 
but such costs will serve the purpose, which 
is simply a measurement of employee effort. 


Orthodox View.—Orthodox thinking would 
not have any quarrel with this proposition 
as a proposition. It would grant that the 
mechanics of preparing an expense report 
would have to fit the needs of the person 
for whom the report was being prepared. 
It would probably be at this point, however, 
that the orthodox view would clash most 
violently with all of the unorthodox views 
previously mentioned. It would contend 
that, to the extent uniform accounting was 
designed for use in making or reviewing 
rates, the resulting expense exhibit should 
reflect an allocation of actual expenditures 


on the basis of time and not a conglomerate 
consolidation of many individual estimates 
of “value,” “worth” or “elaborateness” 
adjustments. 


Admittedly the rate-makers or super- 
visory officials would have to have an inti- 
mate knowledge of the conditions of the 
business during the period covered by the 
exhibit, in order to interpret it. It is un- 
likely that they would adopt or approve ex- 
pense provisions identical with those shown 
to have been incurred by a certain group 
of companies; but they would use the facts 
obtained through the uniform accounting 
reports as a guide in establishing or approv- 
ing expense provisions in future rates. 


The orthodox view would hold that, if 
the companies were permitted freedom of 
determining the “values” and the “worth” 
of various activities, the combined figures 
would not represent any set of conditions 
that either the rate-makers or supervisory 
officials could evaluate. [The End] 


BUSINESS INTERRUPTION INSURANCE—— 
| AND DEFENSE EMERGENCY RESTRICTIONS 


eliminated, and the priorities assumption 
endorsement was permitted to be attached 
to all business interruption endorsements 
without increase in premium. In 1950 the 
exclusion clause in the business interrup- 
tion endorsement was amended for the first 
time in many years by substituting for the 
exclusion of liability for loss from delays 
occasioned by “any ordinance or law” the 
words any “local or state ordinance or law.” 


Current Interpretations 


The purpose of this amendment of the 
exclusion clause of the business interrup- 
tion endorsement was apparently to pave 
the way for eliminating the use of the 
priorities assumption endorsement. In any 
event, not long after this amendment the 
use of the priorities assumption endorsement 
became more and more infrequent. It will 
be noted that the priorities assumption 
endorsement itself contained an exclusion 
of liability for any delay resulting from 
“any local law or ordinance regulating con- 
struction or repair.” This language obviously 
was intended to reaffirm the exclusion 
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Continued from page 496 


which had always existed and which was 
represented by the original language of the 
exclusion clause, amended by the change 
made in 1950. 


When the change was made in 1950, the 
words of exclusion used in the priorities 
assumption endorsement were followed ex- 
cept that the exclusion was enlarged to 
include state law. It seems quite certain, 
however, that it was not intended to in- 
clude by this amended language any federal 
law. It is this interpretation which has 
been confirmed by the Insurance Execu- 
tives Association and which is borne out 
by the involved history of the various 
amendments. 


Notwithstanding the fact that a con- 
sideration of the business interruption en- 
dorsement as currently used leads one to 
the conclusion that losses increased by 
delay in reconstruction as a result of federal 
defense emergency restrictions are covered 
by the policy, it cannot be denied today, 
any more than it could at the inception of 
World War II, that the insuring language 
of the endorsement leaves much to be desired 
in the way of clarity. [The End] 
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This article is reprinted, with per- 
mission, from the Texas Law Review 
for April, 1951. 


The author is director of the Oregon 
Automobile Insurance Company, Port- 
land, Oregon 


ISCUSSIONS OF THE LAW of ad- 

missions in the evidence texts reflect 
the litigious setting of particular admissions 
as little as possible. The text writers have 
usually set out to plumb the nature of ad- 
missions on the broadest practicable base. 
Their natural focus leads them to disregard 
whenever they can the kinds of cases in 
which their raw material has been found. 
This unconcern may be all to the good, for 
often the substantive law background has 
little or no influence on the disposition of 
an admissions problem. Were the evidence 
text writer to restrict his studies arbitrarily 
to rulings on evidence made only in certain 
substantive law fields, his product would be 
lopsided and incomplete. 


Because of this broad interest, texts on 
evidence may be of little constructive aid to 
a lawyer trying to devise a plan of proof in 
a particular case. Once he has thought of 
some possibility, help from the evidence text 
is forthcoming. But the idea must normally 
occur to him before the occasion to consult 
the text arises. Furthermore, since the evi- 
dence text writers are largely preoccupied 
with admissibility, they do not always orient 
the advocate to the substantive ends that 
proof may further. 


This article is narrow in scope. It deals 
only with proof in damage suits of out-of- 
court admissions (express or implied) bear- 
ing on negligence. It is designed to suggest 
kinds of proof that might otherwise be over- 
looked, and to relate proof to the substantive 
law of negligence. It is hoped that it may 
give some constructive aid to damage suit 
lawyers. But this approach has the very 
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drawback that wider studies avoid. Some 
kinds of admission problems that are cen- 
trally important in particular damage suits 
cannot be discussed on the basis of negli- 
gence cases alone., On such questions as “Is 
an admission that is not based on first-hand 
knowledge competent evidence?” and “To 
what extent can an agent’s admission be 
used against his principal?” the litigious 
setting makes little or no difference. The 
answers to these questions should not be 
hazarded on the basis of the negligence 
cases that I have studied. They and many 
other important questions have to be omitted 
because they deserve study beyond the 
proper scope of this paper. 


The subject matter is broken down under 
two heads: (1) admissibility of proof of ad- 
missions of negligence and (2) the suf- 
ficiency of admissions of negligence to 
support a verdict of negligence. The differ- 
ence in the nature of these two subjects 
makes such a division advisable. 

A negligence issue is not an indivisible 
whole. It is made up of a cluster of sub- 
issues. The thesis of this paper is that ad- 
missions of negligence are best understood 
when the advocate keeps in mind the sub- 
issues on which a particular admission bears. 
Unless he does so he may fail to capitalize 
on his proof or properly combat his op- 
ponent’s proof. His arguments on both ad- 
missibility and sufficiency are often supported 
only by authorities closely in point, and 
therefore he must be able to discriminate 
sharply when the occasion demands it. One 
of my concerns is the development of a 
framework for such discrimination, 


ADMISSIBILITY 


Proof of some out-of-court statements 1s 
interdicted by the hearsay rule. An exception 
is made for proof of extrajudicial statements 


IL J—July, 1951 


of par! 
fenses 
is that 
consis 
to sho 
found 
well f 


Adm 
Th 
comp 
purel 
happe 
of th 
at, or 
pene 
held 
state! 
step 
car | 
the 
engit 
whis 
child 





By CLARENCE MORRIS 


of parties conflicting with their claims or de- 
fenses.. The common sense of the matter 
is that a previous statement by a litigant in- 
consistent with his claim or defense tends 
to show that his present position is not well 
founded (or that his opponent’s position is 
well founded). 


Admissions Descriptive of Accident 


There is virtually no controversy on the 
competence of admissions that purport to be 
purely descriptive of the way an accident 
happened—admissions about physical aspects 
of the scene of the accident and conduct 
at, or just before, the time the accident hap- 
pened. All of the following admissions were 
held competent: a defendant motorist’s 
statement that he saw the plaintiff pedestrian 
step off the curb and into the path of his 
car thirty or forty feet from the point of 
the accident;?> a defendant locomotive 
engineer’s statement that he did not blow his 
whistle even though he saw the plaintiff 
child ahead on the track;* a defendant doc- 


‘At least one writer has taken the position 
that admissions are not an exception to the 
hearsay rule, but that the rule is inapplicable 
to admissions. Strahorn, ‘‘A Reconsideration 
of the Hearsay Rule and Admissions,"’ 85 Uni- 
versity of Pennsylvania Law Review 484, 564 
(1937). But see Morgan, ‘‘Admissions,’’ 12 
Washington Law Review 181 (1937). For us the 
disagreement seems to be of little practical 
importance. 

* Lehman v. Patterson, 298 Ky. 360, 182 S. W. 
(2d) 897 (1944). See also McMillian v. Sims, 
112 S. W. (2d) 793 (Tex. Civ. App., 1937) (de- 
fendant motorist’s admission that he fell asleep 
at the wheel); Dix v. Gross, 271 Ky. 231, 111 
S. W. (2d) 673 (1937) (passenger-plaintiff's 
admission that host-defendant’s car was forced 
off the road by another car); Trice v. Bridge- 
water, 125 Tex. 75, 81 S. W. (2d) 63 (1935) 
(defendant's admission that he drove car that 
ran down plaintiff). 

* Chesapeake & Ohio Railway v. Boyd’s Ad- 
ministrator, 7 CCH Negligence Cases 190, 290 


Admissions and the Negligence Issue 


tor’s statement that the plaintiff patient was 
burned by the excessive heat from his infra- 
red lamp.* I have found no authority that 
casts doubt on the general admissibility of 
this kind of admission. 


A plaintiff who charges negligence must 
establish—among other things—that the de- 
fendant’s conduct entailed unreasonable risk, 
and that the defendant either knew of that 
risk or would have known of it had he taken 
reasonable steps to be informed. Sometimes 
neither of these aspects of a case requires 
proof beyond evidence descriptive of the ac- 
cident. When a wounded child proves that 
a rabbit hunter, aware of the child’s pres- 
ence, shot at a hare which ran between them, 
the hazardous character of the defendant’s 
conduct and his adequate opportunity to ap- 
preciate the danger are patent without fur- 
ther proof.’ In other cases the plaintiff may 
need proof beyond description of the 
accident. 


In State ex rel. S. S. Kresge Company v. 
Shain; an action against an employer for in- 
juries resulting from a fall, the court allowed 
proof of an admission that grease on which 
the worker slipped was spilt at least two 
hours before the plaintiff fell. This evidence 
was not offered to show that spilt grease is 
dangerous—that fact needed no proof. But 
the plaintiff did have to prove adequate op- 
portunity to discover the danger, and the ad- 
mission did the job.’ 


Admission of Knowledge of Danger 
May Have Double Role 


Often a defendant’s admission of knowl- 
edge of danger is used to prove the fact 
of danger as well as an adequate oppor- 





Ky. 9, 160 S. W. 

4 McCullough v. Langer, 23 Cal. App. (2d) 
510, 73 Pac. (2d) 649 (1937). See also Martin 
v. Corsicana, 130 S. W. (2d) 405 (Tex. Civ. App., 
1939), error dismissed, judgment correct (plain- 
tiff's admission that he meddled with torch 
which ignited his clothes). 

5 When defendant is under no duty to act 
with care, proof of danger will not invest him 
with such a duty, regardless of how danger 
is proved. In Hull v. Oklahoma City Baseball 
Company, 196 Okla. 40, 163 Pac. (2d) 982 (1945), 
spectator-plaintiff proved that defendant ball- 
club owner admitted he knew that the un- 
screened part of the stands was hazardous. 
Held: judgment for defendant, since plaintiff 
was as a matter of law entitled to no greater 
protection even though defendant realized the 
hazard. 

® 340 Mo. 145, 101 S. W. (2d) 14 (1936). 

7See also Nave v. Flack, 90 Ind. 205 (1883) 
(admission that defendant knew his driveway 
roof was too low). 


(2d) 342 (1942). 
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This article is one of a series on neg- | 


| ligence which will be printed in book 
form by Foundation Press under the 
title, “Studies in the Law of Torts.” 


tunity to discover it. In Res v, Owens* the 
defendant’s son had run down a pedestrian 
in his father’s car. The pedestrian alleged 
that the defendant had entrusted the car 
to his son knowing he was a reckless driver, 
and offered proof that the defendant made 
an admission of this knowledge before the 
accident. This evidence was held admissible, 
not only for the purpose of proving the de- 
fendant’s knowledge, but also for the pur- 
pose of proving that the son was in fact a 
reckless driver.’ 

Conduct can bespeak the knowledge of 
the actor and may be equivalent to state- 
ments constituting admissions. In Branson 
v. Northern Pacific Railway,” the defendant's 
train ran into a truck on a private grade 
crossing. The plaintiff alleged failure to 
sound warnings, and his proof tended to 
show that the whistle was not blown. But 
since the crossing was private, statutory 
provisions for crossing signals did not ap- 
ply. Some private crossings may be so little 
used and so relatively safe that warnings are 
not called for. Part of the plaintiff’s case, 
then, was to establish that failure to warn 
at this crossing was negligence. Perhaps a 
description would have done the job—this 
crossing was somewhat obstructed. But the 
plaintiff went further and offered evidence 
that made a stronger case; he offered to 
show that prior to the accident the railroad 
had maintained a whistle post at this cross- 
ing. This proof was held admissible as tend- 
ing to show both that the crossing was 
dangerous and that the defendant knew of 
the danger.” 








*4 CCH Automobile Cases 735, 98 Utah 50, 
93 Pac. (2d) 680 (1939). 

®"In Wood v. Canadian Imperial Dry, Inc., 
296 Mass. 80, 5 N. E. (2d) 8 (1936), a bottler 
was sued by his employee who was injured 
when a bottle of carbonated beverage ex- 
ploded. The negligence charged was failure to 
warn of a danger known to the defendant. 
The plaintiff was allowed to prove that the 
defendant talked of getting safety goggles for 
bottle inspectors before the accident. This evi- 
dence was held admissible to show both (1) 
danger and (2) that the defendant appreciated 
the risk. 

55 Idaho 220, 41 Pac. (2d) 629 (1935). 

"This sort of admission is particularly use- 
ful against corporate defendants—no risk of 
exclusion on the ground that the employee mak- 
ing the admission was outside the scope of his 
authority. See also Lindquist v. Des Moines 
Union Railway, 28 CCH Automobile Cases 721, 
239 Iowa 356, 30 N. W. (2d) 120 (1948) (proof 
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In the last two cases discussed, the feasi- 
bility of reducing the hazard was not in 
dispute. A father who entrusts his car to 
a reckless son would not usually be heard 
to say that he could not feasibly have with- 
held its use. No proof is needed to establish 
that a train whistle can be blown at a cross- 
ing without unduly interfering with the 
operation of a railroad. But in some cases 
reduction of risk is not practical, and a de- 
fendant may not be negligent even though 
his activity is dangerous and he appreciates 
the danger. 


Seldom Discussed in Court 


The competency of an express admission 
that more precaution could have been taken 
without undue burden is seldom specifically 
discussed by the courts. But evidence that 
tends to make such proof has been admitted. 
In Jones v. Raney Chevrolet Company ™ a 
second-hand dealer sold a car with defective 
brakes, guaranteeing that it was in safe con- 
dition. The defendant unsuccessfully 
objected to a passenger’s offer to prove that 
the defendant had admitted that he had had 
trouble with the type of brake on the 
car and had replaced many such brakes with 
a better type. The court said nothing about 
the tendency of the proof to establish the 
availability of precaution and the practicality 
of taking that precaution. And the evidence 
was admissible for other purposes—that is, 
to show the inefficiency of the brake sup- 
plied and the defendant’s knowledge of it. 
Nevertheless, another aspect of the negli- 
gence of the deferidant is also shown—the 
proof tends to show a known, feasible 
method of making the brakes more efficient. 


Authorities on implied admissions of known 
feasible precautions are not so scarce. In 





that brakemen had repeatedly signaled warn- 
ings at grade crossing admissible to show de 
fendant’s ‘‘recognition’’ of danger). 

In Goldstein v. Atlantic Coast Line Railroad, 
203 N. C. 166, 165 S. E. 337 (1932), similar 
evidence was held incompetent. However, other 
evidence conclusively showed that the crossing 
was not especially dangerous. The court, never- 
theless, confused an implied admission of danger 
with proof to show discontinuance of warnings 
without notice to those who rely on them, 
and held that prior warnings may be shown 
only in conjunction with proof that the practice 
of warning was known to the plaintiff and 
relied on by him. The admissive quality of the 
proof went unrecognized. 

Of course, warnings given at one crossing 
are seldom an admission that another crossing 
is dangerous. See McGovern v. Smith, 73 Vt. 
52, 50 Atl. 549 (1901). 

128 CCH Automobile Cases 151, 217 N. C. 693, 
9S. E. (2d) 395 (1940). 
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Warburton v. N. B, Thayer Company™ a 
factory hand sued her employer for injuries 
incurred when her dress caught in a shaft 
that revolved under her work bench. She 
was allowed to show that similar benches in 
the plant were provided with skirt guards. 
This evidence so clearly tends to prove the 
defendant’s knowledge of a feasible safe- 
guard, and the practicality of better protect- 
ing the plaintiff is so clearly an element of 
the plaintiff’s case, that the holding is four- 
square authority for the competence of 
such proof.” 


Standards of Care 


Mr. Equestrian says, in the hearing of 
witnesses, “No reasonable man would run a 
horse down hill without special excuse.” 
But in spite of these sentiments, Equestrian 
runs a rented horse down hill and the horse 
is injured. In an action brought by the 
horse’s owner, proof of this out-of-court 
statement is offered as an admission. Is this 
evidence competent? This is the kind of 
question to which we now turn. Of course 
people do not usually talk in legalistic 
terms, and the authorities supply no cate- 
gorical answer to the hypothetical case just 
put. Nevertheless, proof is offered that falls 
in the general area indicated, and its ad- 
missibility is a significant question for ad- 
vocates. 


Company Rules 


A close approximation to the horse case 
arises in suits against railroads in which 
proof is offered of trainmen’s violation of a 
company safety rule. Typical is Lake Shore 


& Michigan Southern Railroad v. Ward™ 
The plaintiff was standing beside the de- 
fendant’s track with the intention of board- 


ing a train. As the engine drew near she 
stepped back a pace to be safely out of its 
way, and stepped into the path of a train 
on the next track. Proof was offered that a 
company rule forbade passing of trains 
about to receive passengers. This evidence 
was held admissible.” The theory of the 
court is that the rule is an admission that 
due care requires the prescribed course of 
conduct. 


The leading case adopting a contrary view 
is Fonda v. St. Paul City Railway," in which 
the court seems to reason that such proof is 
incompetent on two grounds: (1) The law 
fixes the standard of care, and that standard 
cannot be varied by private rules. Insofar 
as private rules state a standard different 
from the legal standard, they are irrelevant, 
and if they state the same standard they are 
unnecessary.” (2) If proof of rules were 
received, railroads would hesitate to adopt 
rules requiring a high degree of care and 
might not adopt any rules at all. This would 
be too great a price to pay for the proof of 
the rules in damage suits. 

The first of these sounds like jurispru- 
dential elegance, but something more is im- 
plicated—the function of the jury. Usually 
in the absence of some officially sanctioned 
governmental standard of conduct (such as 
a criminal statute or ordinance) the jury has 
the function of determining whether conduct 
is negligent (unless, of course, reasonable 
jurors could not differ). In cases in which 
the facts are otherwise undisputed, the jury 
may still have the office of determining 
whether the parties acted with reasonable 
care. Usually proof on what is or is not 
reasonable is not competent; ordinary wit- 
nesses are hardly ever allowed to give their 
opinions on what a reasonably prudent man 





“75 N. H. 592, 72 Atl. 826 (1909). 

“Of course, this evidence tends also to prove 
danger and defendant’s knowledge of it. Later 
discussion deals with another aspect of neg- 
ligence on which this proof has bearing. See 
page 522. 

See ulso Rockwell v. Hustis, 79 N. H. 57, 104 
Atl. 127 (1918) (feasibility of safeguarding 
wheels on motor car shown by proving pre- 
cautions taken on other cars of the defendant); 
Coates v. Burlington, C. R. & N. Railroad, 
62 Iowa 486, 17 N. W. 760 (1883) (feasibility 
of blocking a frog on railroad track shown by 
evidence that defendant had blocked other 
frogs). In Bloss v. Oneida Railway, 162 App. 
Div. 200, 147 N. Y. S. 728 (1914), defendant 
had electrified its line with the permission of 
the Public Service Commission. It used a third- 
rail system with gaps in the third rail for 
crossings. Plaintiff's horse was electrocuted by 
touching part of the third rail extending into 
the highway iimits. Defendant's statutory right 
to occupy the highway depended on whether 
the gap over the highway limits was feasible. 
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Held: evidence of width of other gaps on 
defendant's line admissible. 

18 135 Ill. 511, 26 N. E. 520 (1891). 

1% Similar holdings in Georgia Railroad v. 
Williams, 74 Ga. 723 (1885); Cincinnati Street 
Railroad v. Altemeier, 60 Ohio 10, 53 N. E. 300 
(1899); Boldt v. San Antonio Traction Company, 
148 S. W. 831 (Tex. Civ. App., 1912); Texas 
Traction Company v. Hanson, 143 S. W. 214 
(Tex. Civ. App., 1912), error ref’d; Stevens v. 
Boston Elevated Railway, 184 Mass. 476, 69 N. E. 
338 (1904) (all railroad and street railroad 
eases). See also Deroiser v. New England Tele- 
phone & Telegraph Company, 81 N. H. 451, 130 
Atl. 145 (1925) (telephone company); Sears, 
Roebuck & Company Vv. Peterson, 76 F. (2d) 
243 (CCA-8, 1935) (retailer). Cf. Wenzel v. 
State, 178 Misc. 932, 36 N. Y. S. (2d) 934 (Ct. 
Cls., 1924). 

1771 Minn. 42, 74 N. W. 166 (1898). 

% See also Boston & Maine Railroad v. Daniel, 
290 F. 916 (CCA-2, 1923). In De Ryss v. New 
York Central Railroad, footnote 24, the court 
uses similar language, but for special reasons 
the rule was irrelevant. 
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would have done, and expert witnesses are 
seldom permitted to do so.” Why then 
should a railroad’s views on what its con- 
duct ought to be, as evidenced by company 
rules, be singled out for admissibility against it ? 

A defendant’s own preformed judgment 
on what he should do is one of the facts 
properly taken into account against him. It 
is not true that a defendant who does the 
best he can is free of negligence.” The 
standard is the care that a reasonably pru- 
dent man would take under the circum- 
stances. But when a defendant fails to come 
up to his own concrete standards, his stand- 
ards are properly taken into account in 
judging him. This does not mean that viola- 
tion of company rules is negligence per se. 
Men and organizations have ideals impossible 
of accomplishment, and these ideals may 
affect the drafting of company rules. Since 
reasonably prudent behavior may fall short 
of ideal behavior, a breach of an announced 
rule may be reasonably prudent. But un- 
accomplishable ideals are not usually ex- 
pressed in rules published as_ working 
instructions. “No smoking” is not an ideal 
in an oil refinery; it is a condition of con- 
tinued existence. The legal conception of 
reasonable prudence entails the very con- 
siderations that normally guide the drafts- 
man of company safety rules. Reasonable 
prudence means sufficient effort to discover 
danger and its magnitude, determination to 
reduce appreciable risks, diligent search for 
safeguards, careful determination of their 
value, and so on. These are the wellsprings 
that usually prompt and guide the drafting 
of safety rules. 

The adoption of a safety rule is, then, 
usually an implied admission that danger in 
fact exists, and that the company in fact 
knows of a risk and a feasible way of re- 
ducing it. Therefore, company rules rest on 
a factual base. But a safety rule is some- 
thing more. It is an admission that a risk 
of harm ought to be reduced in a particular 
way. This ought-judgment is grounded in 





~ a9 See Morris, “The Role of Expert Testimony 
in the Trial of Negligence Issues,’’ 26 Texas 
Law Review 3, 12ff. (1947). 


* Vaughan v. Menlove, 3 Bing. N. C. 468 
(1837). 


“a. . a rule made by a corporation for the 
guidance of its servants in matters affecting 
the safety of others is made in the performance 
of a duty, by a party that is called on to con- 
sider methods, and determine how its business 
shall be conducted.’’ Stevens v. Boston Ele- 
vated Railway, footnote 16. 


2A precaution required by a company rule 
may be so obviously needed that proof of the 
rule is a waste of time. See Smithson v. Chi- 
cago Great Western Railway, 71 Minn. 216, 73 
N. W. 853 (1898). 
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fact and. grows out of fact—it is not a dis- 
embodied principle of ethics. Since the 
jurors have the function of determining, 
fairly and realistically, what the standard 
ought to be, surely the defendant should not 
be heard to say that his own realistic in- 
formed value judgment, based as it is on 
his professional qualifications, should not be 
taken into account.” The defendant’s own 
admission that specific precautions should 
be adopted is not likely to set a standard 
too high for practical enterprises.” 

But rules are addressed to workers and 
not to jurors, and can appropriately counsel 
perfection. If a rule states that every train- 
man is expected to use superhuman care for 
the safety of passengers and the public, such 
a pious statement should not be used in 
judging whether trainmen have used reason- 
able care. A defendant should be allowed to 
show that a particular rule functions as a 
mark to shoot at, rather than as a practical 
everyday required performance. If this 
showing is sufficiently strong it may justify 
exclusion of the rule. 

Some rules are not designed as safety 
precautions applicable to the case at hand. 
Their violation may be irrelevant either 
on the ground that breach does not tend 
to show negligence at all, or on the ground 
that it does not tend to show negligence 
proximately causing the plaintiff’s injury. 
In Peterson v, Boston & Maine Railroad* 
a grade-crossing collision case, the plaintiff 
offered to prove that the train exceeded a 
company speed limit for freights of twenty- 
five miles an hour. The rule did not apply 
to passenger trains and was not limited to 
grade crossings. The court took judicial 
notice that passenger trains do cross at 
grade at higher speeds and said that the rule 
might well have no bearing on safety at 
grade crossings. It held that the rule should 
be excluded. A rule designed to prevent 
wear and tear of equipment, or to protect 
cargoes from excessive jostling, has no bear- 
ing on a grade-crossing collision.” 

212 CCH Automobile Cases 391, 310 Mass. 
45, 36 N. E. (2d) 701 (1941). 

24 See also Boston & Maine Railroad v. Daniel, 
footnote 18; Longacre v. Yonkers Railway, 236 
N. Y. 119, 140 N. E. 215 (1923). In Crowley v. 
Boston Elevated Railway, 204 Mass. 241, 9 
N. E. 532 (1910), the court held that the 
rule was admissible but no help to the plain- 
tiff because he proved no violation. In De 
Ryss v. New York Central Railroad, 275 N. Y. 
85, 9 N. E. (2d) 788 (1937), plaintiff was shot 
by a trespasser hunting ducks from the railroad 
signal tower. Its tower employee violated a 
rule of the company against tolerating tres- 
passers. One is not vicariously liable for the 
torts of trespassers and the company rule does 


not, of course, make a change in the substantive 
law of vicarious Hability. 
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The second reason given in the Fonda 
case for the exclusion of company rules— 
that otherwise railroads might adopt either 
less stringent ones or none at all—is based 
on assumptions of fact that seem doubtful. 
Another court has said that the wiser guess 
is the other way—that railroads will incur 
losses if they do not adopt adequate rules 
greater than any savings that might result 
from failure to have rules that could be 
used against them, and therefore they will 
adopt adequate rules even though those 
rules can be used against them.” It seems 
unlikely that the railroads operating in 
jurisdictions admitting rules have less 
stringent regulations than those operating 
in jurisdictions excluding rules. 


a6 


In the Warburton case, discussed earlier, 
an injured factory hand was allowed to 
prove that work benches similar to hers 
were provided with skirt guards. This evi- 
dence tended to show that her employer 
recognized a danger and knew of a practical 
safeguard against it. All of the benches ex- 
cept the plaintiff's were protected. The de- 
fendant’s customary extended use of the 
safeguard adds the implication of an admis- 
sion that benches ought to be so guarded. 
The evidence, then, includes an implied ad- 
mission of the defendant’s own standard— 
the defendant’s behavior evinces an implied 
company rule.” Of course the force of this 
implication is reduced to nothingness if the 
defendant shows that special circumstances 
made its judgment inapplicable to this one 
bench. 


Unexecuted Safety Plans 


Plans to take precautions may also clearly 
display the planner’s judgment on what 
ought to be done. If the execution of such 
plans is delayed without justification and an 
injury occurs after they are formulated, the 
implied admission that the defendant de- 





% Cincinnati Street Railroad v. Altemeier, 
footnote 16. P 

* Page 520 

“See also Coates v. Burlington C. R. & N. 
Railroad, footnote 14. J 

*P. J. Lewelling Construction Company v. 
Longstreth, 156 Ark. 236, 246 S. W. 19 (1923). 

* See also Van Alstyne v. City of Amsterdam, 
119 Mise. 817, 197 N. Y. S. 570 (1922). 

” Wright v. Quattrochi, 330 Mo. 173, 49 S. W. 
(2d) 3 (1932); Folk v. Schaeffer, 180 Pa. 613, 
37 Atl. 104 (1897); Paschall v. Gulf, Colorado 
& Santa Fe Railway, 100 S. W. (2d) 183 (Tex. 
Civ, App., 1936); Hilton v. Hayes, 154 Wis. 27, 
141 N. W. 1015 (1913). In all of these cases, the 
court relied on an additional ground of exclu- 
sion—the declarant’s lack of first-hand knowl- 
edge. This ground is most doubtful. See 4 
Wigmore, Evidence (3d Ed., 1940), Section 1053. 
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parted from his own standards is strong. In 
at least one case such evidence has been 
held admissible.* A quarry worker was hit 
by a rock that bounced from a chute con- 
necting the quarry with a rock-crusher. The 
sides of the chute at the time of the ac- 
cident were ten to twelve inches high. The 
plaintiff was allowed to prove that several 
days before the injury his employer ordered 
that the sides be made higher. This order 
tended to prove danger, appreciation of risk 
and the practicality of its reduction. It also 
tended to prove something more: an admis- 
sion that the chute ought to be made safer.” 


Postaccident Evaluative Statements 


After accidents, those involved often make 
statements admitting fault or blameworth- 
iness or responsibility. The bare statement, 
“T was in the wrong,” is a conclusion. Back 
of it is the speaker’s unannounced version 
of the facts. And it is at least arguably a 
legal conclusion—in the sense that it may 
be based on the declarant’s ideas of legal 
responsibility. Certainly a witness on the 
stand is seldom allowed to testify in such 
general terms. On the ground that admiis- 
sions are competent only when they are 
statements of fact, and should not be re- 
ceived when they are in the form of mere 
conclusions of law, some courts have ex- 
cluded these bare admissions of fault.” If 
the policy behind these cases were carried 
out consistently, no admission of the defend- 
ant’s conclusions on what he ought to have 
done would be competent.” 


In cases in which the courts have held 
that proof of admissions of “fault” or 
“blame” should be received, the proof func- 
tions differently in different cases. At the 
risk of developing an overly fastidious analy- 
sis, the differences seem worth pointing up 
for the use that they may have to advocates. 





In Hilton v. Hayes, a further ground of ex- 
clusion was that the admission was not against 
interest when made—also most doubtful. See 4 
Wigmore, Evidence, Section 1049. Cf. the inter- 
esting case of Coca Cola Bottling Company v. 
Munn, 99 F. (2d) 190 (CCA-4, 1938), in which 
defendant tried to make inexpert plaintiff into 
an expert witness against himself via the ad- 
mission route. 

31 Company rules, industrial customs, unexe- 
cuted plans to reduce risk, etc., would still be 
admissible to show danger, appreciation of its 
magnitude, feasibility of reduction of risk, etc. 
The party against whom such evidence is 
offered would be entitled to a cautionary in- 
struction that it should not be considered in 
determining the standard to be applied to the 
facts. Would such an instruction affect jury 
behavior? 
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In Robbins v. Weed,” an action against a 
motorist who admittedly ran down a ped- 
estrian, the parties’ versions of what hap- 
pened were in utter confict. The pedestrian 
testified that he was crossing the street and 
that the approaching motorist, whose view 
was unobstructed, gave no warning, disre- 
garded opportunities to change his course 
and plowed into him. The motorist testified 
that he saw the pedestrian, altered his 
course and gave the pedestrian ample op- 
portunity to pass in front of him, but that 
the pedestrian jumped back into the path 
of the car. Each story was corroborated by 
eyewitnesses. The only dispute (on the 
negligence issue) was on what happened at 
the scene of the accident. Each party con- 
ceded that if his opponent’s version were 
accurate his opponent was entitled to a 
verdict. The pedestrian was then allowed to 
prove that the defendant had said that he 
was to blame for the accident. Such an 
admission can have only a factual function; 
it tends to show that the defendant’s version 
of what happened is incorrect, and that the 
plaintiff's version is correct. It can have 
no bearing on the standard of conduct to be 
applied to the facts, for that is not in 
dispute, and, in the absence of a showing 
that the defendant was not referring to the 
events at the scene, there is no basis for 
supposing that he was not. The defendant 
contended that the admission should not be 
received because it was a mere conclusion 
involving his conception of legal duty and 
liability. Jn this setting the contention makes 
little sense, since the obvious bearing of the 
proof is on what happened and not on what 
the defendant thought ought to be the law. 
No one who acted as the defendant testified 
he did would be likely to consider himself 
to blame for the accident.” 


The reference of an admission of blame 
may be to the practicality of safeguards, and 
such an admission may also be factual rather 
than evaluative. In Holman v. Boston Land 
& Security Company® the defendant’s steam 
thresher set fire to the plaintiff’s building. 


The crux of the dispute was whether the 
lack of a spark arrester on the thresher 
stack was negligence. The plaintiff’s proof 
tended to show that use of spark arresters 
was customary, reduced the risk of fire and 
did not interefere with operation. The de- 
fendant’s proof tended to show that arrest- 
ers were not customarily used because they 
prevented sufficient draft. The defendant 
was allowed to prove that the plaintiff had 
declared that no one was to blame for the 
fire. This proof has little probative force 
in the absence of a showing that the plain- 
tiff knew that the machine lacked an 
arrester and that he was qualified to judge 
the feasibility of that device. But whatever 
probative force the proof does have is di- 
rected toward conclusions of fact, that is, 
toward establishing that steam threshers are 
not customarily equipped with spark arrest- 
ers and arresters interfere with operation. 


In other cases the reference of an aid- 
mission of fault is clearly to what the de- 
clarant ought to have done and is as non- 
factual as any evaluation of a specific state 
of facts can be. In Rudd v. Byrnes*® mem- 
bers of a hunting party had separated to 
take positions at deer crossings on a stream. 
The plaintiff left his station and trailed a 
dog which he thought was chasing a deer 
into heavy brush across the stream from the 
defendant’s station. The defendant saw 
brush move, fired, and hit the plaintiff. The 
defendant’s negligence in shooting at an 
unidentified moving object was so clear 
that the court directed a verdict against him 
on that issue. The defendant had pleaded 
contributory negligence and offered proof of 
the plaintiff's statements that he was at 
fault. These admissions were held compe- 
tent, though the court recognized they were 
of little value. This proof had no descriptive 
office—other evidence had clearly portrayed 
the events that led up to the accident and 
this proof made the history of the case no 
clearer. The only function this admission 
could have was to give the jury the plain- 
tiff’s own ideas on what he ought to have 
done.” 





® 187 Iowa 64, 169 N. W. 773 (1918). 

* Other similar cases are Bernasconi v. Bassi, 
261 Mass. 116, 158 N. E. 341 (1927); Strickland 
v. Davis, 221 Ala. 247, 128 So. 233 (1930), Mc- 
Cormick, Cases on Evidence (2d Ed., 1948), p. 
791—-both traffic cases. The reports of many 
traffic cases do not give the setting in which 
admission of blame was received, See Eldredge 
v. Barton, 232 Mass. 183, 122 N. E. 272 (1919), 
McCormick, Cases on Bvidence, p. 829; Read v. 
Reppert, 194 Iowa 620, 190 N. W. 32 (1922); 
NuCar Carriers, Inc. v. Traynor, 125 F. (2d) 47 
(CA of D. C., 1942); Grodsky v. Consolidated 
Bag Company, 324 Mo. 1067, 26 S. W. (2d) 618 
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(1930); Swain v. Oregon Motor Stages, 160 Ore. 
1, 82 Pac. (2d) 1084 (1938). Cf. Central of 
Georgia Railway v. Mosely, 112 Ga. 914, 38 
S. E. 350 (1901). It is my guess that in most 
of these cases the crux of the dispute involves 
what happened. The main run of traffic cases 
seldom raises disputes on the legal effect of 
determined facts on the negligence issue. 

% 20 Colo. 7, 36 Pac. 797 (1894). 

% 156 Cal. 636, 105 Pac. 957 (1909). 

% Farrand v. Houston & Texas Central Rail- 
road, 205 S. W. 845 (Tex. Civ. App., 1918). 
Perhaps in the same class are Peterson v. Pitts- 
burgh Silver Peak Gold Mining Company, 37 
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The worth of these bare postaccident 
statements of fault varies sharply. When 
their reference is factual (particularly when 
they bear on how a traffic accident hap- 
pened), they may be extremely helpful in 
deciding fact issues correctly. On the other 
hand, when they are only unskilled opinion 
on what the declarant ought to have done in 
a factual setting already fully described (as 
in the hunting case), they may not have 
worth comparable to that of preaccident 
judgments.” When a railroad adopts safety 
rules, these rules are based on experience 
objectively studied and reflectively consider- 
ed. Such rules have competence back of 
them which should aid jurors in deciding 
what constitutes reasonable prudence. But 
after a hunting accident, offhand evaluative 
statements on blame may be anything but 
objective and carefully considered. The 
setting arouses emotions and the admitter 
does not necessarily have special compe- 
tence. If such admissions were excluded, 
little of value would be lost. But at the 
same time, reception of such proof is not 
calculated to do great harm. Jurors prop- 
erly aided by arguments of counsel should 
be able to see the limited worth of such 
proof. If trial judges have to make fine 
discriminations in ruling on admissibility of 
declarations of fault, quickly and in mid- 
trial, these rulings would become a fertile 
source of reversible error. Perhaps the 
wisest solution is the one to which most 
courts seem to tend—receive proof of bare 
admissions of fault and trust to the abilities 
of jurors and counsel to see that they are 
properly evaluated. 


Implied Postaccident Admissions 


Implied postaccident admissions fall into 
an interesting and confused pattern. Only 





(Footnote 36 continued.) 

Nev. 117, 140 Pac. 519 (1914) and Z#llis v. Pierce, 
172 Mass. 247, 51 N. E. 974 (1896). Is there 
any significance in the fact that all these are 
contributory negligence cases? 

In Friedman v, United Railways, 293 Mo. 235, 
238 S. W. 1074 (1922), the defendant was al- 
lowed to prove that the plaintiff en route to 
the hospital said she was to blame because 
she grabbed the steering wheel of the car in 
which she was riding. The defendant was 
interested in proving the fact that she grabbed 
the wheel and was little concerned in her non- 
controversial judgment that she should not have 
grabbed the wheel. See also Frank v. Myers, 
16 Cal. App. (2d) 16, 60 Pac. (2d) 144 (1936); 
Linnehan v. Sampson, 126 Mass. 506 (1879) 
(no objection made); Rayburn v, Day, 126 Ore. 
135, 268 Pac. 1002 (1928), in which objection 
was sustained at the trial, but the appellate 
court found it unnecessary to pass on the 


question because the exclusion was not harmful. 
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when grouped topically can they be dis- 
cussed profitably. 


Flight—One of the most damning forms 
is flight from the scene of the accident. | 
have found only six cases in which such 
evidence was offered. None of the defend- 
ants objected. In criminal cases “it is today 
universally conceded that the fact ofan ac- 
cused’s flight . . . [is] admissible as evidence 
of consciousness of guilt, and thus of guilt 
itself.” Perhaps this analogy has so 
settled the law that objection would be 
futile. In some of the cases the practical 
force of the evidence is directed toward 
factual issues. For example, in Shaddy v. 
Daley,” an automobile collision case involving 
vehicles traveling in opposite directions, the 
dispute centered on which car was on the 
wrong side of the road. Proof that the de- 
fendant fled after the accident tended to 
show that the plaintiff’s version of the facts 
was the correct one.” In other cases proof 
of flight may have tended also to show that 
in the defendant’s own judgment he was at 
fault." But this type of implied admission 
is not likely to have only an evaluative 
bearing. 


Financial aid.—The cases in which the plain- 
tiff offers to prove that the defendant ren- 
dered or promised financial assistance are 
more controversial. Some courts have held 
that such evidence is usually properly re- 
ceived.” Others have held that. such evi- 
dence should be excluded unless circumstances 
guarantee that it has special probative 
weight. The theory favoring exclusion is 
twofold: (1) Rendering financial assistance 
is not relevant.“ (2) If such proof were ad- 
mitted charitable impulses would be stifled.“ 


There probably are people who would 
proffer financial assistance only if they sup- 
posed themselves to be at fault, and whose 


What about objections only to use of such 
evidence for evaluative purposes—would they 
be worth-while? 

* Cf. Rutledge, J., in Christie v. Callahan, 
6 CCH Negligence Cases 1000, 124 F. (2d) 825 
(CA of D. C., 1941). 

3% 2 Wigmore, Evidence, Section 276. 

% 58 Idaho 536, 76 Pac. (2d) 279 (1938). 

“See also Utt v. Herold, 23 CCH Automobile 
Cases. 432, 127 W. Va. 719, 4S. E. (2d) 357 
(1945); Langenstien v. Reyaud, 13 La. App. 272, 
127 So. 764 (1930). 

*t Vuillemot v. August J. Claverie &é Company, 
12 La. App. 236, 125 So. 168 (1929); Kotler v. 
Lalley, 172 Conn. 86, 151 Atl. 433 (1930) and 
sketchy syllabus opinion in Battle v. Kilcrease, 
54 Ga. 808, 189 S. E. 573 (1936). 

See Sullivan v. Heyer, 300 Ill. App. 599, 
21 N. E. (2d) 776 (1939) and ‘cases in footnotes 
46 and 48. 


(Footnotes 43 and 44 on next page.) 
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sole motive is the hope that the expenditure 
will dispose the injured person to deal gen- 
erously with them. Therefore the evidence 
does have some tendency to prove con- 
sciousness of fault. Perhaps the probative 
weight of such evidence is quite weak, but 
jurors should not be too likely to overvalue 
it.” The first reason does not seem well 
founded. 


The second reason has more in it. If 
proof of proffers of financial aid were re- 
ceived, its admissibility would become known 
and those who might otherwise lend a help- 
ing hand might be deterred from giving 
play to sympathetic urges. But the number 
of people who give financial assistance to 
those to whom they have no legal obliga- 
tions cannot be very large, and the growing 
availability of aid from other sources 
(charitable and governmental) reduces the 
importance of this form of sporadic bounty. 


Nevertheless, caution in receiving this 
kind of proof is supported by adequate rea- 
son. The very fact that proffer of financial 
assistance has some little probative weight 
means that it might turn the scale in a close 
case. It could be the undoing of a humani- 
tarian. The fact that a warmhearted in- 
dividual might suffer liability because of his 
generosity seems reason enough for restrict- 
ing the use of this evidence—even though its 
exclusion may work in favor of an occasional 
wretch whose concern was for himself. 


In some cases the circumstances tend 
to rule out unsullied charity, and an ex- 
clusion would unwarrantedly hamper the 
use of circumstantial proof to establish a 
damning implied admission of fault. In 
Bernasconi v. Bassi, “ a cyclist sued a motor- 
ist for injuries which he alleged resulted 
from a head-on collision. The cyclist testi- 
fied that the defendant swerved over to his 
side of the road and hit him. The defend- 
ant, corroborated by another witness, testi- 
fied that the plaintiff lost control of his 
bicycle and fell off of it, and that the car did 
not touch him. Proof was offered that 
shortly after the accident the plaintiff's 
father demanded that the *defendant pay 


*® Quiel v. Wilson, 34 N. E. (2d) 590 (Ohio 
App., 1940); Conti v. Brockton Ice & Coal 
Company, 295 Mass. 15, 2 N. E. (2d) 1015 (1936); 
Winter v. Van Blarcom, 258 Mo. 418, 167 S. W. 
498 (1914); Danahy v. Cuneo, 18 CCH Automo- 
bile Cases 613, 130 Conn. 213, 33 Atl. (2d) 132 
(1943); Grogan v. Dooley, 211 N. Y. 30, 105 
N. E. 135 (1914); Babcock v. Flowers, 8 CCH 
eee Cases 307, 144 Fla. 479, 198 So. 326 
(1940). 

* Babcock v. Flowers, footnote 43. 

* But in Babcock v. Flowers, footnote 43, 
plaintiff offered virtually no other proof of 
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medical and hospital expenses, and the de- 
fendant promised to do so. This evidence 
was held competent. It is doubly strong, 
That the defendant was willing to pay tends 
to show that the car hit the plaintiff— 
people are much more likely to feel moral 
responsibility for injuries resulting from 
their acts than for injuries merely suffered 
in their presence. Further, this promise to 
pay was made only after demand and was 
not the unprompted flowering of the de- 
fendant’s sympathy. The proffer in its 
setting strongly implied an admission of 
responsibility—an implied admission that 
was not likely to have been made if the 
facts were as the defendant testified.” 


Another case in which the offer to pay ex- 
penses did not seem to be a gesture of good 
will, but was tantamount to an admission of 
negligence, was Rosen v, Burnham.® In that 
case a landlord was remodeling part of his 
building, and plaster fell on stock belonging 
to one of his merchant-tenants who oc- 
cupied adjoining premises. The landlord 
was shown the damage and said he was go- 
ing to make it good. Evidence of this offer 
to pay was admitted without objection. 
Were objection made it should have been 
overruled. The merchant was not a person 
likely to excite sympathy, and the landlord 
was not likely to have been prompted solely 
by emotion to pay for damage for which he 
was not liable. Of course the landlord’s ad- 
mission might have been based on a false 
notion of his legal duties; he might have 
believed that he was liable without fault and 
due care was no defense. If such were the 
case he should be allowed to show in re- 
buttal that he acted on a mistaken legal 
theory. 


The better solution of the problem of ad- 
missibility that seems to be emerging in 
our case law is to exclude proffers of finan- 
cial assistance except when special circum- 
stances tend to show affirmatively that the 
proffer was not prompted solely by humani- 
tarian impulses. 


Remedial steps taken after the accident— 
Suppose Mr. Farmer puts Mr. Hand to 


negligence, and the jury nevertheless found 
for plaintiff. Cf. improper argument based on 
such evidence in State ex rel, S. 8. Kresge Com- 
pany v. Shain, footnote 6. 

Footnote 33. 

" But see Smith v. Fine, 19 CCH Automobile 
Cases 336, 351 Mo. 1179, 175 S. W. (2d) 761 
(1943), in which proof was offered that the de- 
fendant pleaded with the plaintiff's mother to 
dismiss criminal charges of reckless driving 
and promised to pay the plaintiff's doctor and 
hospital bills. Held: inadmissible. 

‘$272 Mass. 583, 172 N. E. 894 (1930). 
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work on a new tractor and Hand is injured 
when the tractor upsets. Afterwards a 
safety device reducing the risk of upset is 
attached to the tractor. What would proof 
of the change tend to show? It tends to 
show that the use of the tractor without the 
device was dangerous—that the original up- 
set was not a sporadic accident unrelated to 
the condition of the tractor at the time. 
And it tends to show that the risk 
ceptible to reduction by the use of a practical 
safeguard. But it has little or no tendency 
to show that Farmer had reason to suspect 
the danger before the accident or that in 
his own judgment he was unreasonable at the 
time of the accident in having failed to appre- 
ciate the danger and to guard against it. 


is sus- 


The accident has educative force. In the 
absence of proof that the experience of the 
accident was not needed to understand the 
danger and to inspire search for ways of 
reducing the risk, proof of Farmer’s sub- 
sequent precaution has virtually no bearing 
on whether he was unreasonable in failing 
to discover danger and to guard against it. 
So when the happening of an accident, 
standing alone, is insufficient to establish 
negligence, then the added proof of a me- 
chanical safety measure taken after the ac- 
cident will seldom cure the deficiency. 
Courts have almost universally excluded 
such proof when it is offered to show negli- 
gence generally.” But when the offer is 
limited such proof may be valuable and ad- 
missible. 


In Wheeler v. Portland-Tacoma Auto 
Freight Company,” a case involving a night- 
time collision between a car and a stalled 
truck, the motorist was allowed to prove 
that the truck driver set out flares after 
the accident. The case was decided in 1932 
when the guarding of stalled trucks was not 
so regularized as it is now. The proof 
was received for the limited purpose of 
showing that the truck driver had flares 
with him, which could have been set out in 
time to warn the motorist. This evidence 
tended to show that the defendant ap- 
Preciated the need for flares—the flares he 
carried were suitable for nothing else. It 
further tended to show that the defendant 
had practical means at hand to reduce the 
risk, but failed to use them. In our assumed 
tractor case such evidence would have been 
even stronger. If Mr. Farmer had in his 





“2 Wigmore, Evidence, Section 283. 

“167 Wash. 218, 9 Pac. (2d) 101 (1932), Me- 
Cormick, Cases on Evidence, p. 433. 

5 See page 523. 

® Derrington v. 


283, 40 S. W. (2d) 1069 (1931). 


Southern Railway, 328 Mo. 
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barn, at the time the tractor tipped, the very 
safeguard which he later installed, his act 
of purchasing it would be cogent proof that 
he knew of the risk, and knew of and had 
available a practical means of reducing that 
risk. These two cases—the actual and the 
hypothetical—are much like the cases dis- 
cussed earlier in which the defendant de- 
layed executing his preaccident plans for 
reduction of risk.” 


Even though the defendant has not pro- 
cured a safeguard before the accident its 
adoption after the accident is competent for 
the purpose of showing that greater pre- 
caution would have been practical. Par- 
ticularly in cases of industrial injuries, the 
defendant may argue that he could not have re- 
duced the risk without unduly hampering 
a useful and necessary enterprise. If, how- 
ever, safeguards have been used since the 
accident, the inference is that they could 
have been used before it. 


In nearly every case that I have found in 
which such proof was offered for the pur- 
pose of showing the practicality of reducing 
the risk, the evidence has been held com- 
petent. Courts have ruled, for example, that 
the following evidence is admissible: proof 
that a railroad discontinued use of a danger- 
ous cross-over track offered to show that its 
use was unnecessary at the time of the acci- 
dent ;" proof that a railroad made changes in 
its roadbed to keep sand from washing on 
the track offered to show that the elimina- 
tion of this hazard before the accident would 
have been practical;” proof that a packing 
company covered a glue vat after an acci- 
dent offered to show that it could have been 
covered without unduly interfering with the 
defendant’s business.“ Perhaps advocates 
have not focused sharply on the utility of 
this type of proof. They constantly offer it 
without limiting the purpose for which it is 
offered, and court reversible error. But 
the issue of practicality of greater precau- 
tion is drawn in many cases in which 
remedial measures are taken after the in- 
jury. Of course, if the measure is some 
simple fence or rail, no error is committed 
if the proof is excluded—jurors commonly 
know that the erection of simple safeguards 
is practical. But short of the simplest cases, 
I have found little authority for excluding 
proof of postaccident safety measures when 
offered for the limited purpose of showing 





33 St. Louis, A. & T. Railway v. Johnson, 78 
Tex. 536. 15 S. W. 104 (1890). 

54 Carstens Packing Company v. Swinney, 186 
F. 50 (CCA-9, 1911) (industrial-accident statute 
involved but. the principle seems to be the 
same). 
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the practicality of greater caution than was 
used at the time of the accident.” 


An often repeated judicial rationalization 
for the exclusion of proof of postaccident 
safeguards is that if such proof were re- 
ceived, defendants might be tempted to 
postpone remedial measures until claims were 
disposed of. If this reasoning were valid 
it would seem to apply eveh when the proof 
is offered for limited purposes. That any 
general practice of postponing repairs re- 
sults from receiving proof of them seems 
doubtful. Many claims are in the mill for 
a long time. A defendant’s interest is sel- 
dom well served by running risks of more 
claims to gain a slight strategic advan- 
tage on one pending. Most claimants who 
could use such evidence against the defend- 


%In the following cases the proof was of- 
fered for the limited purpose of showing that 
safeguarding was practical and held competent: 
Banks v. Seattle School District, 195 Wash. 321, 
80 Pac. (2d) 835 (1938) (pupil injured while 
learning to use printing press); Great Cosmo- 
politan Shows v. Petty, 7 Ga. App. 236, 66 S. E. 
624 (1909) (tent show guy ropes and pegs 
extending into the street); Jenkins v. Hooper 
Irrigation Company, 13 Utah 100, 44 Pac. 829 
(1896) (lowering head gate of canal that over- 
flowed plaintiff's orchard); Willey v. Boston 
Electric Light Company, 168 Mass. 40, 46 N. E. 
395 (1897) (injury to policeman turning on de- 
fendant's are light); Hrickson v. McNeeley & 
Company, 41 Wash. 509, 84 Pac. 3 (1906); 
Thompson v. Issaquah Shingle Company, 43 
Wash. 253, 86 Pac. 588 (1906); Kanz v. J. Niels 
Lumber Company, 114 Minn. 466, 131 N. W. 643 
(1911) (the last three cases all involve employees 
injured in sawmills). But see Louisville & 
Nashville Railroad v. Morton, 121 Ky. 398, 
89 S. W. 243 (1905) and Fitter v. Iowa Tele- 
phone Company, 129 Iowa 610, 106 N. W. 7 
(1906) (both simple cases involving the unload- 
ing of poles by hand in which evidence of 
precautions taken after the accident was ex- 
cluded). 


In the cases cited above in which the proof 
was held competent, no point was made of the 
need for a clear issue on the practicality of 
greater safeguarding. In Lind v. Uniform Stave 
and Package Company, 140 Wis. 183, 120 N. W. 
839 (1909), a complicated industrial-accident 
case, the plaintiff as part of his initial proof 
showed that a safeguard was taken after the 
injury, and the court held that such proof was 
competent to show practicality of safeguarding 
even though the defendant had done nothing 
specifically calculated to suggest the contrary. 
However, there are several cases holding that 
in the absence of some express claim on the 
part of the defendant that taking safeguards 
would have been impractical, proof that safe- 
guards were subsequently taken is not com- 
petent. See Conry v. Boston & Maine Railroad, 
227 Mass. 411, 116 N. E. 733 (1917); Blais v. 
Flanders Hardware Company, 93 N. H. 370, 
42 Atl. (2d) 332 (1945); Cincinnati Hamilton & 
Dayton Railway Company v. Armuth, 180 Ind. 
673, 103 N. E. 738 (1913). In some simple 
eases in which it is common knowledge that 
remedial measures could have been taken, proof 
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ant could probably get their cases before a 
jury without it: they could usually prove 
the practicality of greater precaution in 
other convincing ways—e.g., expert testi- 
mony, proof that others in the same business 
customarily use greater safeguards, etc. 
Furthermore, many defendants are insured 
and have little financial interest in the out- 
come of a particular claim. Their insurers 
have some control over their behavior, but 
it is at least doubtful that insurers could 
(if they would) persuade many of them to 
postpone greater precaution. That insurers 
would attempt such persuasion seems un- 
likely since nearly all claims are settled 
without litigation, and prevention of further 
injury is much more important to them than 
Strategic advantage in the few claims that 
end in litigation. 


that they were taken after the injury is at 
best a waste of time, and could be prejudicial. 
Such proof is properly excluded. See, e. g., 
Kearns v. Steinkamp, 184 Ark. 1177, 45 S. W. 
(2d) 519 (1932); Langworthy v. Township of 
Green, 88 Mich. 207, 50 N. W. 130 (1891). But 
cf. Champion Ice-Manufacturing & Cold-Storage 
Company v. Carter, 51 S. W. 16 (Ky., 1899). 
Some courts have held that a simple contention 
by the defendant at the trial that precautions 
would have been impractical justifies receipt 
of proof of subsequent safeguarding. Beverly 
v. Boston Hlevated Railway, 194 Mass. 450, 80 
N. E. 507 (1907); Lang v. Nichols Investment 
Company, 227 Mo. App. 1123, 59 S. W. (2d) 
63 (1933); Winnsboro Cotton Oil Company v. 
Carson, 185 S. W. 1002 (Tex. Civ. App., 1916). 
In Others the issue has been specifically made 
by the pleadings. Texas Midland Railroad v. 
Truss, 186 S. W. 249 (Tex. Civ. App., 1916), 
error ref'd; Armour & Company v. Morgan, 151 
S. W. 861 (Tex. Civ. App., 1912); Young v. 
Hahn, 69 S. W. 203 (Tex. Civ. App., 1902); 
Cameron v. Pacific Lime & Gypsum Company, 
73 Ore. 510, 144 Pac. 446 (1914); Love v. Cham- 
bers Lumber Company, 64 Ore. 129, 129 Pac. 
492 (1913); Wagner v, Gilsonite Construction 
Company, 220 S. W. 890 (Mo., 1920). When a 
defendant's expert contends on cross-examina- 
tion that safeguarding is impractical, it is 
proper to permit questioning him on whether 
safeguarding after the accident has taken place. 
Hatcher v. Union Manufacturing Company, 178 
Wash, 411, 35 Pac. (2d) 32 (1934); Nelson v. 
A. H. Stange Company, 140 Wis. 657, 123 
N. W. 152 (1909). Cf. Cincinnati, Hamilton 
& Dayton Railroad Company v. Van Horne, 
69 F. 139 (CCA-6, 1895). 


More than half of the cases cited above are 
eases in which an employee brought action 
against his employer for injuries received at 
his work. In many of the cases mention is 
made of employer-liability statutes requiring 
employers to safeguard machinery when feasi- 
ble. Though the courts make some mention of 
these statutes in holding that subsequent safe- 
guarding is admissible to show feasibility, the 
statutes should have affected the holdings very 
little. For, after all, the feasibility of omitted 
safeguards is a circumstance appropriately con- 
sidered in determining what a reasonable man 
would do ‘‘under the circumstances."’ 
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Discharge of the defendant's servant— 
Discharge of a servant who is accused of neg- 
ligently injuring the plaintiff is usually classi- 
fied as a remedial measure taken after the 
accident and held inadmissible. If the serv- 
ant is discharged for some cause other than 
misconduct at the time the plaintiff was in- 
jured, his discharge is, of course, irrelevant. 
But proof that the servant was discharged 
shortly after the accident tends, in the 
absence of explanation, to show that he was 
discharged because of the accident. Of 
course the implication could be rebutted, if 
the evidence were received.” 


Discharge of a negligent truck driver is 
quite different from scrapping a defective 
flywheel. A flywheel can become defective 
and do damage with negligence on the part 
of no one, and ordinarily in such a case the 
owner will not be liable for the injury the 
wheel does, But a master is responsible for 
the negligence of a servant even though the 
master is without fault. If a master expressly 
admits that his servant was negligent, such 
an admission is clearly competent.” And 
forms of masters’ implied admissions of 
their servants’ negligence other than dis- 
charge have been held competent.* Never- 
theless, exhaustive search has turned up 
only cases which hold that discharge, dis- 
cipline or transfer of the servant to other 
kinds of duty should be excluded.” The 
only basis for these decisions is the un- 
warranted assumption that they are like 
cases of postaccident, mechanical remedial 
measures. In but one respect is the re- 
semblance more than superficial. If proof of 
discharge were permitted, some few em- 
ployers might be tempted to continue the 
employment of negligent servants. The 
legal hazards of retaining such an employee 
are considerable. Besides the danger that 
he will involve his master in other claims, 
the master may find those claims especially 
costly when subsequent plaintiffs use the 
theory of liability for entrustment of known 
incompetents with dangerous machines 
(such as motor vehicles)—which may in- 
volve liability for punitive damages, loss of 
the defense of contributory negligence, and 
so on. 


* Buchanan v. Flinn, 51 Pa. Super. 145 (1912). 

* See, e. g., Read v. Reppert, footnote 33. 

%See Rosen v. Burnham, footnote 48, dis- 
cussed in text at page 526. 

%® Gillet v. Shaw, 217 Mass. 59, 104 N. E. 719 
(1914); Hewitt v. Taunton Street Railway, 167 
Mass. 483, 46 N. E. 106 (1897); Rynar v. Lincoln 
Transit Company, 129 N. J. L. 525, 30 Atl. (2d) 
406 (Ct. Err. & App., 1943); White v. Missouri 
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SUPPORT OF VERDICT BY ADMISSIONS 


Though disputes of fact are normally sub- 
mitted to a jury for decision, the trial judge 
has power, varying somewhat from jurisdic- 
tion to jurisdiction, to keep the jury from 
making gross mistakes. Rules and prece- 
dents seldom furnish exact guidance on the 
proper exercise of this judicial control over 
verdicts. The probative weight of specific 
evidence entails the impact of many in- 
tangibles—intangibles that are not dealt 
with in advance by predigested precedents 
and preformed rules. 


Admissions have sometimes been dis- 
favored as a matter of law, and rules and 
precedents have come into play to suppress 
their worth. An attitude persists—in spite 
of constant repudiation—that inadequacies 
in proof of negligence cannot be cured by 
admissions, that admissions of negligence 
are not worthy of credence if they are 
crucially needed to support a verdict. 


This attitude is unwarranted. Evidence 
of an admission tending to establish negli- 
gence should be accorded whatever weight 
it happens to have in the particular case. 
If this weight is sufficient in fact to support 
a verdict it should be sufficient in law. 


Admissions Descriptive of Accident 


Suppose that in an automobile case the 
plaintiff properly offers in evidence a letter 
written by the defendant containing a state- 
ment of the defendant was driving seventy 
miles an hour at the time of the collision. 
The probative weight of such proof is great. 
Its weight could be reduced by proof tend- 
ing to show that the letter was forged, that 
the defendant was irrational when he wrote 
it, that the defendant relied on a defective 
speedometer, and so on. But if no proof is 
offered to lower the evidential force of the 
letter, it is surely substantial evidence—cap- 
able, in fact, of supporting a finding that 
the defendant was driving seventy miles an 
hour. 


This hypothetical case is not typical. Most 
admissions proved in damage suits are oral 
declarations established by oral testimony. 
The trustworthiness of testimonial evidence 


Motors Distributing Company, 226 Mo. App. 
453, 47 S. W. (2d) 245 (1932); Hngel v. United 
Traction Company, 203 N. Y. 321, 96 N. E. 731 
(1911); Fahy v. New England Transportation 
Company, 181 R. I. 32, 32 Atl. (2d) 157 (1943); 
Webster v. Orr, 174 Cal. 426, 163 Pac. 361 
(1917); Parrish v. Atlantic Coast Line Railroad, 
221 N. C. 292, 20 S. E. (2d) 299 (1942). Cf. 
Southern Railway v. Smith, 233 Ala. 583, 137 
So. 398 (1931). 
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to establish that certain words were spoken 
on a past occasion has often been a matter 
of concern in our legal system. Instances 
of disfavor readily come to mind. Witness 
the hearsay rule itself, the parol evidence 
rule and the statute of frauds. There would 
be nothing inherently wrong in a program 
carefully designed to prevent oral admis- 
sions testimonially established from being 
overValued. But an arbitrary assignment of 
second-class citizenship to competent proof 
of probative value is unwise and works in- 
justice, 


Potter v. Robinson™ was a wrongful-death 
action growing out of a head-on collision. 
The crux of the dispute was: Which car 
was on the wrong side of the road? The 
defendant’s truck was traveling in caravan, 
and all of the eyewitnesses were his as- 
sociates, and testified in his favor. Other 
of his associates and some disinterested wit- 
nesses gave testimony tending to prove cir- 
cumstantially that the plaintiff's decedent 
was on the wrong side of the road. Photo- 
graphs taken the next morning tended to 
corroborate this conclusion. As viewed by 
the appellate court, the only evidence tending 
to establish that the defendant’s driver was 
negligent was proof of an admission. A 
witness testified that he called on the de- 
fendant in the plaintiff's behalf, and the 
defendant admitted to him, out of the hear- 
ing of anyone else, that the truck was on 
the wrong side of the road. The defendant 
denied that he made any such admission. 
The trial judge directed a verdict for the de- 
fendant. On appeal this ruling was af- 
firmed. 


If the appellate court had held that the 
plaintiff failed to show abuse of discretion 
by the trial judge in withdrawing the case 
from the jury, the decision would not merit 
criticism. The case could have been one in 
which a verdict for the plaintiff would have 
been outrageous and utterly against the 
weight of the evidence. But the appellate 
court did not put its affirmance on that 
ground. It held that the proof of the admis- 
sion was incapable as a matter of law of 
supporting a verdict for the plaintiff. Ap- 
parently if the trial judge had allowed the 
jury to pass on the case and a verdict had 


“17 CCH Automobile Cases 1114, 233 Iowa 
479, 9 N. W. (2d) 457 (1943). 

* Prosser, Torts (1941), pp. 280-281. 

® The Potter case—a wrongful-death case— 
could be in this class. 

@See pp. 531, 533-534 for cases in accord on 
aspects of the negligence issue other than 
descriptive admissions. 

In Houston Oil Field Material Company v. 
Marlow, 6 So. (2d) 149 (La. App., 1942), the 
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been found for the plaintiff, the appellate 
court would have reversed and rendered 
judgment for the defendant. 


The Potter case stands for this proposi- 
tion: Proof of an admission of fact will not, 
by itself, support a finding of that fact when 
(1) the admission is oral and (2) privately 
made and (3) the alleged declarant testifies 
that he made no such admission. 


This holding seems to be based on fear 
of fabrication. Such a fear is not groundless, 
But merely any submission of proof to a 
jury in damage suits is fraught with similar 
risks. Normally court supervision of juries 
does not extend to withdrawal of problems 
of credibility of opposing witnesses. “Once 
it is determined that reasonable men may 
differ as to whether a fact has been proved, 
the probative value of the evidence, and 
the conclusion to be drawn from it, lies in 
the hands of the jury. They must not only 
decide as to the credibility of testimony, 
but draw or refuse to draw any inferences 
from the testimony as to which there may 
be reasonable differences of opinion.” " De- 
fendants, too, have been known to manage 
formidable but rotten structures of false- 
hood. If a plaintiff’s witness who testifies to 
an admission is telling the truth, artificial 
restriction on the force of his evidence may 
be tragic—particularly in cases in which the 
defendant has captured all of the witnesses 
and the plaintiff labors under difficulty in 
finding any proof.” 


The idea behind the Potter case has in- 
fluenced several decisions in many ways.” 
Nevertheless, the weight of judicial opinion 
seems to be the other way—though crucial 
cases are hard to find because seldom does 
the plaintiff rely on admissions alone to 
prove negligence. In Litman v. Peper™ the 
facts resembled those of the Potter case. 
The action was for wrongful death in a 
head-on collision and the case turned on 
which of the two cars was on the wrong 
side of the road. The defendant’s array of 
proof was not so formidable as was the de- 
fendant’s in the Potter case. He took the stand 
and testified that he was on his own side, 
and was corroborated by the only other eye- 
witness. An investigating officer testified 


plaintiff adduced sufficient proof of negligence 
without the admission and the defendant did 
not deny making the admission. The court 
said, however, that admissions made in mo- 
ments of excitement are not sufficient to estab- 
lish negligence. 

Cf. dissent in Christie v. Callahan, footnote 37. 

*16 CCH Automobile Cases 788, 214 Minn. 
127, 7 N. W. (2d) 334 (1943). 
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that he came to the scene and the defendant 
said nothing about the decedent’s being on 
the wrong side of the road. But since the 
officer did not ask about the position of the 
cars, this evidence standing alone seems in- 
adequate to establish that the defendant was 
on the wrong side. A witness for the plain- 
tiff testified that he called on the defendant 
in the plaintiff's behalf and the defendant 
admitted in private that the decedent was 
on the right side. The defendant testified 
that he had talked to the plaintiff’s witness 
but denied making the statement attributed 
to him. The trial judge directed a verdict 
for the defendant. On appeal the defendant 
contended that the admission should not be 
considered in determining the sufficiency of 
the plaintiff’s evidence. The appellate court 
rejected this contention, reversed the case, 
and held that the weight of the proof of 
the admission was for the jury.” 


A view even more extreme than that of 
the Potter case has been championed. Some 
courts have said that admissions are not 
properly used as affirmative proof at all— 
even though they are undenied and proved 
by disinterested witnesses.” These courts 
equate admissions to a Witness’s prior in- 
consistent statements, which can be used 
only to discredit his affirmative testimony 
but are given no affirmative force. Nearly all 
modern authorities have rejected this view.” 


Admissions of Knowledge of Danger 


The owner of business premises has a 
duty to police them and discover such 
transitory dangers as banana peels on the 
floor. But the customer who is injured may 
recover only if he shows that the danger 





® See also Peterson Vv. Richards, 73 Utah 59, 
272 Pac. 229 (1928), McCormick, Cases on Evi- 
dence, p. 783 (malpractice; surgeon's admission 
sufficient to support a verdict, though made to 
plaintiff privately and though surgeon denied 
making it). 


_“ See Binewicz v. Haglin, 103 Minn. 297, 115 
N. W. 271 (1908), discussed at page 534. 


" Lehman v. Patterson, footnote 2 (judgment 
for the plaintiff though the only proof of neg- 
ligence was the undenied admission of descrip- 
tive facts to investigating police officer); Trice 
v. Bridgewater, footnote 2 (proof that defend- 
ant was the driver of the car sufficient, though 
made only by proof of admissions to disinter- 
ested witnesses whose testimony was contra- 
dicted), See also Janus v. Austin, 91 N. H. 373, 
20 Atl. (2d) 552 (1941), McCormick, Cases on 


Evidence, p. 790; Ross v. Salminen, 191 F. 504 
(CCA-1, 1911). 


In many cases in which plaintiff offers other 
proof of negligence, plaintiff's added proof of 
admissions is recognized as having additional 
affirmative weight. See, e. g., Christie v. Calla- 
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was the result of the defendant’s misdeed 
or that the defendant knew of (or had a 
reasonable opportunity to discover) its 
presence.* Of course, proof other than an 
admission can be used to show that knowl- 
edge, but admissions have been offered to 
do the job. I have found no indication that 
proof of an admission of knowledge of a 
transitory danger is not sufficient to support 
a verdict.” 


In a slightly different type of case an 
admission has been held inadequate sup- 
port for a verdict. Jones v. Harris” was a 
suit against a car owner brought on the 
theory that he wrongfully entrusted the car 
to an incompetent driver with knowledge 
of his incompetence. The plaintiff testified 
that he and a friend called on the defendant, 
who admitted knowledge of the driver’s 
reckless ways. The friend corroborated. 
The defendant denied that he had made 
any such statement. Though the jury be- 
lieved plaintiff’s proof, the appellate court 
reversed and rendered on the theory that 
this sort of evidence is too untrustworthy 
to justify taking a defendant’s money away 
from him. On virtually the same facts, at 
least one court has reached the opposite 
result.” 


In most of the cases in which plaintiffs 
have proved implied admissions of danger, 
that proof has been coupled with other 
evidence sufficient to support a verdict of 
negligence, and the courts have not had to 
determine whether the admission alone was 
adequate support. But the courts have 
recognized that such admissions may have 
probative weight and have not artificially 
restricted that weight. In Coney Island Com- 
pany v. Dennan”™ the plaintiff showed that the 
defendant usually guarded against an ob- 


han, footnote 37. Of course, in some cases th 
major purpose in offering an admission is to 
throw doubt on the credibility of the defendant 
as a witness. See Mitchell v. Swift é Company, 
12 CCH Negligence Cases 971, 151 F. (2d) 770 
(CCA-5, 1945). But when a trial judge has 
instructed the jury to consider the admission 
only for purposes of impeachment the instruc- 
tion has been held erroneous. Diaz v. Gross, 
footnote 2; Stegall v. Patton, 231 Ky. 365, 21 
S. W. (2d) 488 (1929). 

* See, e. g., Rosenthal v. Central Garage, 
279 Mass. 574, 181 N. E. 660 (1932). 

* Cases squarely in point are hard to find, 
and courts seldom comment expressly on the 
point. In Uelentrup v. Switzerland Stores, Inc., 
8 CCH Negligence Cases 111, 164 S. W. (2d) 650 
(Mo. App., 1942), the court held that proof of 
the defendant’s statement was properly re- 
ceived, but that it failed to express knowledge 
with sufficient clarity to constitute an admission 
of knowledge. The inference is that had the 
statement been more clearly an admission it 
would have been adequate to support a verdict. 


(Footnotes 70, 71 and 72 on ngxt page.) 
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vious hazard to debarking boat passengers, 
and that the guards were absent when the 
plaintiff's decedent drowned. The force of 
this proof was relied on by an appellate 
court, which reversed a direction of a ver- 
dict for the defendant at the trial." Of 
course the fear of perjury and inaccuracy 
of memory that prompts degradation of 
testimonial proof of express admissions is 
not aroused by this kind of evidence, 


Admissions of Practicality 
of Unused Safeguards 


Only when an injury occurs in an esoteric 
setting does the plaintiff need affirmative 
proof of the practicality of greater safe- 
guards. In an industrial accident case, if 
the plaintiff rests after adducing proof that 
the defendant’s premises were dangerous 
and that the defendant had a reasonable 
opportunity to discover the danger, he may 
leave the defendant an opening to contend 
that the plaintiff has not proved that the risk 
could have been reduced. The plaintiff can 
close this avenue with several kinds of proof 
other than admissions.“ Convincing evi- 
dence of an express admission that a safe- 
guard was available and could have been 
used without hampering the defendant’s 
enterprise would do the job thoroughly, and 
ought to be sufficient to support a verdict. 


In State ex rel. S. 8. Kresge Company v. 
Shain, footnote 6, an admission was apparently 
the only evidence of knowledge of the presence 
of spilt grease. See also Nave v. Flack, foot- 
note 7. 

7 122 Wash. 69, 210 Pac. 22 (1922). 

" Reid v. Owens, footnote 8. Plaintiff was 
unsuccessful on another ground on retrial of 
the same case. 98 Utah 50, 93 Pac. (2d) 680 
(1939). 

72149 F. 687 (CCA-6, 1907). 

™% See also Isabelle v. Crystal Laundry, 14 
CCH Negligence Cases 818, 93 N. H. 264, 41 
Atl. (2d) 241 (1945) (safeguards on all machines 
in defendant's plant except one used by plain- 
tiff); Lindquist v. Des Moines Union Railway, 
footnote 11 (warnings of dangerous grade 
crossing given to others than the plaintiff by 
defendant’s trainmen); McDonald v. F. W. 
Woolworth Company, 17 CCH Negligence Cases 
481, 177 F. (2d) 401 (CA-4, 1949) (defendant 
Storekeeper customarily sprinkled antislip com- 
pound in doorway when wet). Rockwell v. 
Hustis, footnote 14 (defendant used better, 
safeguarded machinery elsewhere); Wood v. 
Canadian Imperial Dry, Inc., footnote 9 (de- 
fendant made inquiries about price of protective 
goggles). 

See the interesting case of Sheehan v. Gori- 
ansky, 21 CCH Automobile Cases 662, 317 Mass. 
10, 56 N. E. (2d) 883 (1944), in which the issue 
was: Did defendant know of the hazardous 
presence of decedent on the running board of 
his car? Circumstantial evidence tended to 
show he did. Proof of knowledge was further 
strengthened by proof of admission implied 
from his perjured testimony on minor details. 
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But defendants engaged in technical enter- 
prises usually manage to avoid making such 
admissions, and there is little authority on 
this point.” 

There is no dearth of authority on the 
weight of implied admissions of practicality, 
For example, in [sabelle v. Crystal Laundry“ 
a worker’s arm was caught in a pants 
presser which closed prematurely. The 
plaintiff proved that the control buttons 
protruded so far that the risk of accidental 
operation was high. Had the plaintiff offered 
nothing more she might have run some risk 
of nonsuit on the ground that she failed to 
show that a shorter button was feasible.” 
But she went on and showed that the but- 
tons on other machines in the plant were 
better guarded. The appellate court reversed 
a directed verdict for the defendant, holding 
the evidence sufficient to support a finding 
that the defendant failed to use precautions 
that were practical.” Again, lack of special 
grounds for suspecting the trustworthiness 
of this kind of evidence accounts for the 
absence of any authority that these admis- 
sions implied from conduct will not support 
a verdict. 


The standard of care—We saw earlier 
that some admissions tend to prove the de- 
fendant’s views on what constitutes proper 
conduct, and that the general tendency is to 


™ Two of the most common are: proof by an 
expert that the unused precaution is known to 
the industry, and practical; proof that others 
in the same business customarily use a safe- 
guard omitted by the defendant. 


™% See Jones v. Raney Chevrolet Company, 
footnote 12. Perhaps such an admission, if 
made, would be made by an employee lacking 
authority to bind his employer. This would not 
be true of implied admissions, next discussed. 


%* Footnote 73. 


™ Some courts might deny a motion for non- 
Suit on the ground that feasibility of a shorter 
control button is common knowledge. But 
when an accident occurs in an industrial set- 
ting, ordinarily a plaintiff should be required 
to adduce sufficient proof for intelligent jury 
disposition of the problem of practicality of 
safeguards. 


% See Coates v. Burlington, C. R. & N. Rail- 
road, footnote 14 (evidence of blocking other 
frogs sufficient to justify a jury finding that the 
frog that trapped plaintiff could feasibly have 
been blocked); Carstens Packing Company v. 
Swinney; footnote 54 (later covering of a vat 
sufficient proof of practicality of taking this 
precaution before plaintiff fell in); Bloss v. 
Oneida Railroad, footnote 14 (evidence of pre- 
cautions at defendant's other crossings sufficient 
to take to jury practicality of wider gap in 
third rail at crossing where plaintiff's horse 
was electrocuted). See also Rockwell v. Hustis, 
footnote 14; Coney Island Company v. Dennan, 
footnote 72; McDonald v, F. W. Woolworth 
Company, footnote 73. 
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hold that this evaluative element is admissi- 
ble. Nevertheless, only when such proof 
throws light on what happened, or is based 
on professional qualifications applied to 
facts, does the admitted proof have much 
value. Certainly the plaintiff is not re- 
quired to come forward with evidence to 
establish a standard of care—he has no such 
“burden of proof.” <A plaintiff who does 
not prove sufficient facts to constitute negli- 
gence without a purely evaluative admission 
cannot complete his case by proof of such 
an admission, But few admissions are purely 
evaluative, and in some cases an admission 
that happens to be evaluative may also have 
sufficient probative force to complete other- 
wise inadequate proof, 


Company Rules 


In Boldt v. San Antonio Traction Com- 
pany,” the plaintiff passenger proved that 
when the defendant’s streetcars passed on 
a turn, his arm, which was resting on a win- 
dow bar, was broken. Company rules for- 
bade passing on turns. The trial judge 
directed a verdict for the defendant on the 
ground that the plaintiff was guilty of con- 
tributory negligence. The appellate court 
held this was error and reversed and re- 
manded. Implicit in their holding is a ruling 
that the plaintiff's proof would support a 
verdict that the defendant was negligent. 
The appellate court might have done just 
what it did without proof of the company 
rule—perhaps reasonable jurors could have 
found the defendant negligent without this 
evidence. But such a holding might be 
doubtful—the proper operation of streetcars 
involves technical problems, and unskilled 
eyewitness testimony alone would make a 
weaker case. Surely the case is stronger 
once the rule is proved. Why? 

The company rule has no purpose other 
than the elimination of the danger from 
proximity of cars passing on turns. Proof 
that the defendant had such a rule is proof 
that passing on turns is dangerous in fact, 
that the defendant in fact knew of the dan- 
ger, and that it was practical im fact to elimi- 


nate that danger. Once these facts are 
vouched for, the added ought-element in the 
rule fades into small importance.” But the 
facts are not unimportant. 


On the other hand, some accidents are 
readily understood by laymen and proof of 
the rule adds nothing. In Smithson v. Chicago 
Great Western Railway," a rear-end railroad 
collision case, the leading locomotive made 
a nighttime stop without putting out signals 
even though the crew knew that another 
train was close behind. The plaintiff proved 
a company rule requiring stopped trains 
likely to be overtaken to put out such warn- 
ings. Danger, the defendant’s knowledge of 
it and the practicality of putting out warn- 
ings are all so obvious that proof of the rule 
was supererogatory. The court said that 
proof of the rule was a waste of time.” 


Are there cases between these extremes— 
cases in which the factual impact of the rule 
is not sufficient to thwart a motion for non- 
suit but the evaluative element is? I be- 
lieve not. Company regulations are useful 
evidence only when they represent realistic, 
informed professional judgment of the de- 
fendant grounded in the facts of technology. 
If the rule reveals no needed technical insight 
it cannot save an otherwise inadequate case.* 


Postaccident Admissions of Fault 


An admission of wrongdoing after the ac- 
cident may be similarly imbedded in the 
defendant’s professional competence. In 
Walter v. England,“ a dental malpractice 
case, the patient’s case was strong enough 
to go to the jury without proof of an admis- 
sion. In addition he did prove that the 
dentist admitted that he had made a “mistake” 
in thrusting a novocaine needle into carti- 
lage. The court held the admission was 
partial support for the plaintiff’s verdict. 
When viewed in its setting it was a clear 
admission that the defendant had technical 
knowledge that he should have applied—an 
admission with a factual impact.” 

Some postaccident admissions of fault 
dc not point either to the factual or evalu- 





” Footnote 16. 

See also Delaware, Lackawanna & Western 
Railroad v. Ashley, 67 F. 209 (CCA-3, 1895); 
Sears, Roebuck & Company v. Peterson, foot- 
note 16. Cf. Lake Shore & Michigan Southern 
Railroad v. Ward, footnote 15; Cincinnati Street 
Railway v. Altemeier, footnote 16; Georgia Rail- 
road v. Williams, footnote 16. 

*' Footnote 22. 

“Cf. Peterson v. Boston & Maine Railroad, 
footnote 23 (rule useless for other reasons). 

“These same considerations apply to the 
implied judgment of the industrial defendant 
Proved by his adoption of a safeguard at 
another place involving the same hazards, Rock- 
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well v. Hustis, footnote 14, or proved by show- 
ing that he has formulated but failed to execute 
plans for taking greater precautions, Van 
Alstyne v. City of Amsterdam, footnote 29; 
P. J. Lewelling Construction Company v. Long- 
streth, footnote 28. 
54133 Cal. App. 676, 24 Pac. (2d) 930 (1933). 
8 Contra: Phillips v. Powell, 210 Cal. 39, 
290 Pac. 441 (1930), in which the court’s theory 
is that such an admission does not tend to 
prove that defendant failed to use the skill 
and learning possessed by other surgeons prac- 
ticing in the vicinity, and only by showing a 
departure from standard practice could plaintiff 
(Continued on next page.) 
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ative considerations on which the admission 
is based. In Binewicz v. Haglin™ an injured 
workman proved that he fell two stories in 
a building under construction and suffered 
head injuries which destroyed his memory. 
The only proof that his employer was negli- 
gent was the testimony of the worker’s wife 
that the employer admitted he was at fault. 
The employer did not deny or explain the 
wife’s testimony. The court held that the 
admission could not support a verdict of 
negligence. 


One of the grounds stated was that the 
admission is equivocal.” And it surely is. 
The admission discloses neither the facts 
the defendant had in mind nor the criterion 
that he applied to those facts.™ But does 
it follow that no reasonable juror could find 
negligence on this proof? The likelihood 
that the defendant would not make such an 
admission unless he was negligent is suffi- 
ciently high that, in the absence of satisfac- 
tory explanation or denial, a juror would be 
something less than utterly unreasonable 
were he satisfied that the defendant was neg- 
ligent. The employer had the opportunity 
to explain what he meant and tell what he 
knew. If the evidence is equivocal the 
equivocation is partly his. Fear of perjury, 
mistake and oversympathetic jurors is a lame 
justification for refusing to give such proof, 
whatever force it has. 


I have found no other cases in which the 
plaintiff's only proof of the defendant’s negli- 
gence was a bare postaccident statement of 
fault. But there are cases in which the 
plaintiff has offered such admissions along 
with other proof. In many, if not most, of 
them, the court did not have to decide 
whether the admission alone would support 
a verdict of negligence, and the problem has 


(Footnote 85 continued.) 

establish a case. This is doubtful substantive 
law; the better view is that a surgeon who does 
not use the skill and knowledge he has cannot 
excuse himself on the ground that other sur- 
geons have less. See Prosser, Torts (1941), 
p. 236. 

Cf. Rayburn v. Day, footnote 36. 

* Footnote 66. 

‘Other grounds were: (1) untrustworthi- 
ness, discussed at page 530 and (2) the unsound 
theory that admissions should be allowed no 
affirmative weight, but should operate only to 
impeach other proof, discussed at page 531. 

‘A defendant's admission, ‘‘it was my fault,"’ 
is even more equivocal when offered to prove 
that the plaintiff was not contributorily negli- 
gent. The defendant may or may not have 
meant that he was solely at fault. See Austin 
v. Overton, 15 CCH Automobile Cases 875, 222 
N. C. 89, 21S. E. (2d) 887 (1942). 

*° 18 CCH Negligence Cases 454, 92 N. H. 518, 
33 Atl. (2d) 554 (1943). 

In Rudd v. Byrnes, footnote 35, the hunting 
accident case, the trial judge excluded a post- 
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an elusive quality when not presented by 
the facts. At least one other case seems to 
support the Binewicz holding. In Cleveland 
v. Reasby,” a pedestrian injury case, evi- 
dence that described skid marks by the de- 
fendant’s car was proof of negligence sufficient 
to take the issue to the jury. In addition, 
the plaintiff proved that after the accident 
the defendant admitted he was at fault. The 
trial judge erroneously entered a judgment 
n. o. v. for the defendant. The appellate 
court said that the trial judge might have 
erroneously supposed that evidence other 
than the admission was insufficient proof 
of negligence. Had he been correct on that 
score, said the appellate court, the admission 
would have been immaterial; but since the 
pedestrian made sufficient proof of negli- 
gence without the admission, the admission 
could be considered for whatever weight it 
had. In this court’s view, the Binewicz case 
was correctly decided—a postaccident bare 
admission of fault standing alone is insuffi- 
cient to support a verdict of negligence.” 


In other cases in which the plaintiff's 
proof is a combination of a bare admission 
and other evidence tending to show negli- 
gence the courts have not indicated that the 
weight of the admission should be arbitrarily 
restricted. In several of these cases the 
proof of an admission may have been an 
essential part of the total proof held ade- 
quate to support a verdict.” 


A plaintiff's postaccident admission that 
the defendant was not at fault requires a dif- 
ferent analysis. Suppose that Mr. Pedes- 
trian proves by disinterested eyewitnesses 
facts that tend to show that Mr. Motorist 
negligently ran him down. Motorist ad- 
duces proof that sometime after the accident 
Pedestrian said: “Motorist was not to blame 


accident admission of contributory negligence. 
Other evidence showed all of the facts. The 
appellate court said that the proof of admis- 
sion was competent but that its exclusion was 
not prejudicial. Query: If the descriptive evi- 
dence had been available only to the plaintiff, 
and if the admission were the only proof de- 
fendant could muster and it went undenied and 
unexplained, would its exclusion be harmless? 

% Acton v. Lowery, 11 CCH Automobile Cases 
993, 109 Ind. App. 581, 34 N. E. (2d) 972 (1941) 
(the strongest case here cited; collision when 
defendant's car skidded in front of oncoming 
plaintiff's car; the only other proof of defend- 
ant’s negligence was circumstantial evidence 
with a weak tendency to show excess speed): 
Williams v. Smith, 120 Conn. 521, 181 Atl. 622 
(1935) (defendant's car left road without ap- 
parent reason, injuring plaintiff-passenger) ; 
Williams v. Wood, 260 Mich. 322, 244 N. W. 490 
(1932) (defendant's fishhook snagged plaintiff: 
the only other evidence was circumstantial 
proof with a tendency to show that defendant 
may have made an improper cast). 
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for the accident.” Is this admission suffi- 
cient to support a verdict for the defendant?” 


First, note that such an admission is nega- 
tive—it means that Pedestrian knows of 
nothing wrong with Motorist’s driving. 
Negligent driving is deficient in some speci- 
fic way: the driver is going too fast, or 
failing to keep a proper lookout, or disobey- 
ing traffic signals, or something else. But 
careful driving is the absence of all of these 
specific misdeeds. The natural way of 
describing careful conduct is to say that 
it was all right. The plaintiff’s admission 
is then a shorthand rendition of facts, and in 
the absence of explanation it should have 
the force of an admission of fact. 


Secondly, note that the admission is used 
by the defendant in rebuttal; the plaintiff 
has the burden of convincing the jury that 
the defendant was negligent. The plaintiff 
must adduce proof sufficient to convince; 
but the defendant’s cause is won when he 
casts sufficient doubt on the plaintiff’s proof 
tc thwart conviction; he does not have to 
convince the jury of the contrary. Even if 
the admission is a purely evaluative con- 
clusion (such as, “I don’t think you are 
legally liable for my injuries”) it might well 
justify a jury conclusion that the plaintiff 
had not established his case by a prepond- 
erance of the evidence. 


Financial Aid 


In the Binewicz case the plaintiff not only 
proved that his employer admitted fault, but 
also proved that the defendant gave finan- 
cial assistance to the plaintiff. The court 
nevertheless held that the plaintiff’s proof 
of negligence was inadequate to support a 
verdict. Sufficiency of proof of negligence 
by a showing that the defendant proffered 
financial aid was also considered in Parker 
v. Employers’ Casualty Company.” The court 
held that proof of financial aid coupled with 
other proof of negligence adequately estab- 
lished a case of negligence. But the court 
said that financial assistance standing alone, 
even though given under circumstances 
tending to show a consciousness of negli- 
gence, would not support a verdict. This 
again is the recurring refusal to recognize 


"This problem is suggested by Peterson v. 
Pittsburgh Silver Peak Gold Mining Company, 
footnote 36 and Dia v. Gross, footnote 2, in 
which the court’s holding was restricted to 
admissibility, no question of adequacy being 
raised. 

* 152 So. 373 (La. App., 1934). 

™ See page 526. 

“ Particularly when made by a documentary 
showing, such as a cancelled check or hospital's 
or doctor’s records. 
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the probative weight of admissions for 
whatever it happens to be. In some situa- 
tions proof of financial assistance would 
justify reasonable jurors in finding negli- 
gence—cases in which benevolence as a 
motive is virtually ruled out by the obvious- 
ness of the plaintiff’s ability to take care of 
himself, or the grudging aid given only in 
response to a demand for it as a matter of 
right.“ And in cases in which financial aid 
is actually given (as distinguished from 
those in which it is merely promised) the 
proof may be especially free from suspicion 
of perjury.” 

In many cases a proffer of financial as- 
sistance does, in fact, lack sufficient pro- 
bative weight, standing alone, to support 
a verdict of negligence. If the proffer is 
made under circumstances tending to show 
that benevolence, rather than consciousness 
of fault, was the defendant’s motive, a di- 
rected verdict is proper and is given by the 
courts.” In these cases the evidence should 
have been excluded when offered.” 


Flight 


In Kotler v. Lalley,* a hit-and-run case, 
there were no eyewitnesses other than the 
dead pedestrian and the defendant motorist. 
The plaintiff proved that the defendant’s 
car struck the decedent and that her body 
was carried for some distance before it fell 
to the pavement, and that the defendant fled 
from the scene of the accident and made 
no report of it. The trial judge entered a 
nonsuit on the ground that the proof estab- 
lished neither the defendant’s negligence 
nor the decedent’s freedom from contribu- 
tory negligence. On appeal the judgment 
was affirmed, but solely on the latter 
ground. The court took the view that flight 
under these circumstances was sufficient proof 
of negligence to support a verdict.” Had 
the jurisdiction followed the majority view 
that the defendant has the burden of going 
forward with evidence of contributory negli- 
gence, the court would have reversed. 


CONCLUSIONS 


There are, of course, areas in which ad- 
missions of negligence are clearly compe- 


% Moore, for use of Chriceol v, Cochran & 
Franklin Company, 13 CCH Automobile Cases 
160, 5 So. (2d) 33 (La. App., 1941); Winter v. 
Van Barcom, 258 Mo. 418, 167 S. W. 498 (1914). 

See page 526. 

8 172 Conn. 86, 151 Atl. 433 (1930). 

* Vuillemot v. August J. Claverie é Company, 
footnote 41. 
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tent and sufficient to support a verdict. An 
advocate operating in one of these areas 
may rely with great confidence on the value 
of evidence that tends to prove an admission 
of negligence. Admissions clearly implied 
from facts that are not easily misrepresented 
and admissions in writing may prove supe- 
rior to oral admissions established by oral 
testimony. But there are a great many 
areas in which admissibility and sufficiency 
of admissions are in doubt. Some courts 
tend on questionable grounds to exclude 
certain kinds of admissions or degrade their 
probative weight. The plaintiff’s advocate 
who persuades a trial judge to receive these 
admissions may buy a useful bit of proof at 
the trial at the prohibitive cost of reversal 
on appeal. If his case is sufficiently strong 
without such an admission he is often better 
advised not to urge its reception over ob- 
jection. Of course, cases too weak for suc- 
cess without the admission offer no choice. 
However, often other forms of proof might 
do the same job convincingly and full in- 
vestigation and preparation may often pro- 
duce other alternatives. When the plaintiff 
offers evidence of an admission that bears 
on both facts and the defendant’s evaluation 
of those facts, he may proceed with less risk 
if he limits his offer to the factual bearing 
of the admission. When an admission is 
crucially necessary to support a verdict the 
plaintiff runs some risk that his proof will 
be held insufficient. Two precautions which 
may reduce that risk are: (1) full investiga- 
tion that happens to be fruitful enough to 
produce other proof of negligence that will 
stand without the admission; (2) prepara- 
tion of argument to support the proposition 
that admissions strong enough in fact to 
support a verdict are strong enough in law. 


Defense counsel who use admissions to 
prove contributory negligence may have a 


EFFEMINATION 


An employee of a New Jersey 
chemical firm is suing his employer 
on the claim that he has become 
effeminate as a result of inhaling and 
absorbing female hormones which he 
handled in his work. He claims he 
has a changed mental attitude, is 
chronically nervous and is impotent. 
His wife joins him in the suit which 
is for the amount of $450,000. 





little greater freedom. Though, of course, 
they do and should prefer not to court re- 
versal on appeal, victory at the trial has tre- 
mendous value for defendants, and they can 
afford to be more experimental than plain- 
tiffs. But with jury sympathies against 
them they, even more than plaintiffs, can ill 
afford to make incomplete investigations 
and rely on admissions, the making of which 
may be denied or explained away at the trial. 
Perhaps the greatest value of this study for 
defense counsel is its indication of when ob- 
jection to the competence and sufficiency of 
an admission may have strategic value. 


The negligence issue is not an indivisible 
whole; it is made up of a cluster of sub- 
issues. Admissions of negligence are best 
understood when the advocate keeps in 
mind the very thing he, or his opponent, is 
trying to prove by evidence of an admission 
bearing on negligence. If he does so, he is 
more likely to conduct his investigations 
fruitfully, get authorities in point to support 
his position on admissibility and sufficiency, 
and counter his opponent’s argument effec- 
tively when it is buttressed by authorities 
not closely in point. [The End] 


THE FURRIERS’ CUSTOMERS | 
Continued from page 500 | 


the contract is not in violation of law or 
of public policy or where it exempts the 
bailee from the consequences of his own 
fraud, willful act or negligence. 

“With respect to exemption from liability 
or negligence, while it has been held that 
a bailee for hire can not exempt himself 
from the necessity of exercising the degree 
of care imposed upon him, that is, ordinary 
care, it has also been held that a bailee 
may limit his liability except for gross 
negligence.” 
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It would, appear from the citations which 
I have noted herein and from the decisions 
of the New York Court of Appeals that, 
where a mercantile contract such as a bill 
of lading or warehouse receipt is executed, 
limitations of liability contained therein 
which are clearly expressed and which are 
readily noticeable are binding. The special 
requirements which obtain in the baggage- 
check cases do not appear to have any 


application to the more solemn types of 
contracts. [The End] 
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| a-wgy snr pied pension and 
relief fund may not be used to buy 
group, hospitalization and medical insur- 
ance for city policemen.—A city attorney 
asked the Attorney General whether or not 
funds for the purchase of group insurance 
and hospitalization and medical insurance 
covering policemen in that city may be 
taken from the policemen’s pension and re- 
lief fund. 

In reply, the Attorney General cited Sec- 
tions 19-1801, 19-1901 and 19-2001, Arkansas 
Statutes, which authorize creation of pen- 
sion and relief funds for police departments 
in cities of various sizes. The sections spec- 
ify that pension funds shall be used for no 
other purpose than for pensioning the per- 
sons mentioned in the act. Therefore, he 
said, the city would not be permitted to 
use any of the funds to purchase group 
insurance or for any other purpose than 
to pay the pensions and relief mentioned in 
the statutes. This prohibition would also 
prevent the use of any of the funds for the 
purchase of hospitalization insurance.— 
Opinion of the Arkansas Attorney General, 
April 20, 1951. 


LORIDA—Purchase of insurance by 

county from county commissioner is in- 
advisable but is not criminal.—The Attorney 
General was asked: May a board of county 
commissioners purchase fire insurance on coun- 
ty property through an insurance agency oper- 
ated by one of its county commissioners? The 
pertinent law is Section 839,09, Florida 
Statutes, which says that no county board 
may “purchase supplies, goods or material 
for public use from any firm or corporation 
in which any member of such board is 
either directly or indirectly interested, nor 
shall any such board pay for such supplies, 
goods, or materials so purchased.” Any 
person who violates this statute, said the 


Attorneys General 


Attorney General, is guilty of a misde- 
meanor, and since the statute is a criminal 
one, it must be strictly construed. In sup- 
port he cited City of Leesburg v. Ware, 113 
Fla. 760, 153 So. 87. 

In analysis, the Attorney General ex- 
amined the wording of this statute. Accord- 
ing to 27 Words and Phrases 80, “supplies, 
goods and materials” cannot be considered 
to bring insurance within the scope of Sec- 
tion 839.09. The words “supplies,” “goods,” 
“materials” and “merchandise” appear to be 
used interchangeably to mean articles hav- 
ing an “intrinsic value in bulk, weight or 
measure.” 


But as far as the general law on the subject 
is concerned, said the Attorney General, it 
is not good policy for a county to buy 
insurance under such circumstances. One 
relevant case pointed out: “No principle of 
law is better settled than that the same 
person cannot act for himself and at the 
same time with respect to the same matter 
as the agent of another whose interests are 
conflicting. The two positions impose dif- 
ferent obligations, and their union would at 
once raise a conflict between interest and 
duty and, constituted as humanity is, in the 
majority of cases duty would be overborne 
in the struggle.” Although, he continued, 
under such authorities it may be that such 
a transaction may be against public policy, 
the insurance contract would not appear to 
be void, but at the most merely voidable on 
the part of the public. Although such an 
insurance contract might be against public 
policy and subject to avoidance by the 
public or county, until avoided in some legal 
manner the county would seem to be en- 
titled to enforce the contract as to any loss 
occurring prior to an actual avoidance of the 
said contract. The county commissioners 
would have a legal right to avoid such a 
contract made in violation of public policy, 
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and it seems probable that any taxpayer 
might also bring a proceeding to avoid such 
an agreement should the county not bring 
such a proceeding within a reasonable time. 
In the light of all this, concluded the At- 
torney General, it is not a good policy for 
county boards to buy insurance through 
agencies operated by their members, al- 
though it would not appear to be criminal 
within Section 839.09, Florida Statutes.— 
Opinion of the Florida Attorney General, No. 
051-79, April 5, 1951. 


gyn espe sont of municipal 
parks is governmental function, so that 
city does not need liability insurance there- 
for.—The City Clerk of a municipality asked 
the Attorney General for an opinion about 
the liability of his city for accidents occur- 
ring in the city parks and playgrounds and 
whether or not currently carried liability 
insurance would have to be continued. 

Cases cited by the Attorney General in 
his answer indicated that the maintenance 
of public parks and playgrounds is not 
merely for recreation or amusement but for 
the public health of the citizens. Since they are 
a governmental function, the city is not lia- 
ble for injuries resulting from the negligence 
of its officers, agents or employees. The ques- 
tion made particular reference to a muni- 
cipal golf course, and the Attorney General 
reminded the City Clerk that a golfer as- 
sumes risk of ordinary dangers of the game, 
such as being struck by a golf ball. How- 
ever, a municipal golf course could be con- 
sidered a public nuisance, but the Attorney 
General could find no rulings on the ques- 
tion by the court of appeals. 

In pointing out that parks and playgrounds 
are generally considered public health proj- 
ects and placed in the same category as 
other public and governmental functions, 
thereby relieving the city from liability for 
negligence of a public duty imposed on it 
for the benefit of the public, the Attorney 
General added that the decision on contin- 
uing the coverage carried by the city in 
question should be up to the city attorney. 
—Opinion of the Kentucky Attorney General, 
April 3, 1951. 


School district may not purchase insur- 
ance in a mutual company, subject to assess- 
ment based on losses suffered, since liability 
is unlimited—A county attorney wrote to 
the Attorney General as follows: A school 
district desires to take out insurance on a 
school bus with a mutual company. The 
regulations of the company require that a 
membership fee be paid in advance. There- 
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after assessments against all members are 
made, based on the losses suffered. The 
county attorney wanted to know whether 
or not such insurance could be taken out. 

In his answer, the Attorney General took 
departure from the fact that the assessment 
against members of the company would be 
based on losses suffered. This would mean, 
he said, that the district was subjecting itself 
to an unlimited and undetermined liability, 
and it does not have power to do this. 
Therefore the school district would not be 
authorized to purchase the insurance re- 
ferred to.—Opinion of the Minnesota Attorney 
General, March 28, 1951. 


EVADA—Commission to nonresident 
and unlicensed broker has doubtful 
legality—An opinion was requested on the 
interpretation of Sections 144, 153 and 154 of 
the Nevada insurance laws on this ques- 
tion: May an insurance company pay a com- 
mission to a nonresident broker who is not 
licensed in the state for insurance written 
on a risk in the state? 

The Attorney General answered that in 
his opinion there was a conflict between Sec- 
tions 144 and 154, Nevada Insurance Act. 
Since there is a cardinal rule of statutory 
construction that where there is conflict be- 
tween statutes the later in time will pre- 
vail over the former. Therefore, without fur- 
ther consideration, he recommended that the 
matter questioned be submitted to the legisla- 
ture for clarification —Opinion of the Nevada 
Attorney General, No. 25, March 2, 1951. 


NEVADA CHANGE 


Paul A. Hammel, the Nevada In- 
surance Commissioner, writes: 

In reading your June issue I saw 
,on Page 455 that you quoted the 
written opinion of our Attorney Gen- 
eral in regard to examinations for 
insurance agents. 

In order to nullify this opinion of 
the Attorney General, the wording of 
the Law was changed by the 1951 
State Legislature, and applicants for 
licenses in this state must pass an 
examination covering all types or 
kinds of insurance listed in each class 
of insurance, as defined in the Law. 

There are three classes of insurance. 
Therefore, the State has three classes 
of examinations and issues three 
classes of agents’ licenses. 





ILJ—July, 1951 





New 
on In 


Sup 
New 
for fil 
when 
term 
staten 

Tha 
by th 
Comn 
meeti 
plan 1 
polici 
July 
in ins 
repor 
in “p! 
(inclu 
the a: 

Un 
asset 
to ins 
(less 
over | 

Th 
stater 
prem 
charg 
on th 


Surf 
Exp 

Illi 
them 
Boar 
recto 
noun 

Ac 
Surp 
full t 
INsu 


State 


RSNA 


Sean 


SC RRORS 


: o % 


. 
Soo 
a 
SOS 


New York Ruling 
on Installment Premiums 


Superintendent Alfred J. Bohlinger of 
New York on June 25 outlined a procedure 
for fire and casualty companies to follow 
when reporting installment premiums on 
term fire insurance policies in their annual 
statements. 

That procedure is in line with that adopted 
by the National Association of Insurance 
Commissioners at the organization’s annual 
meeting earlier last month. The New York 
plan provides that on all term fire insurance 
policies written or renewed on and after 
July 1, 1951, where premiums are payable 
in installments, premium writings should be 
reported in annual statements by including 
in “premiums written” the total premiums 
(including finance charges, if any) charged 
the assureds during the statement year. 


Under the New York plan, the allowable 
asset for uncollected premium will be limited 
to installment premiums due from assureds 
(less commissions allowed thereon) not 
over ninety days due on the statement date. 


The unearned premium reserve as of the 
statement date should reflect the unearned 
premium on the total of such amounts 
charged the assured, registered and in force 
on the statement date. 


Surplus Line Casualty Writing 
Expedited in Illinois 


Illinois surplus line agents may now avail 
themselves of the services of the Chicago 
Soard of Underwriters as to all lines, Di- 
rector of Insurance J. Edward Day an- 
nounced on June 12. 

According to Paragraph V of Illinois 
Surplus Line Ruling XB-552 (published in 
full text at pages 367-368 of the May, 1951 
INsuRANCE Law JouRNAL), the surplus line 
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licensee must either submit each risk to 
three or more companies or cause the risk 
to be published in the Bulletin of the Chi- 
cago Board of Underwriters. 

The Board, whose office is at 2132 Insur- 
ance Exchange, Chicago 4, Illinois, is now 
prepared to bulletin all automobile and 
casualty risks as well as all fire and allied 
lines and marine risks. 


Nonassessable Fire Policies 
Permissible in Georgia 


Foreign fire mutuals need no longer in- 
clude the emergency assessment clause in 
their policies upon being licensed to do busi- 
ness in Georgia, according to the May 15 rul- 
ing of Georgia Commissioner Zack D. Cravey. 

An insurer writing fire and allied lines 
may avoid the necessity of including that 
clause (whereby the company reserves the 
right to call for extra assessments from its 
policyholders whenever the contingency 
therefor arises) by presenting to Cravey a 
certificate from the insurance commissioner 
in its home state showing that the latter 
holds on deposit at least $100,000 of secu- 
rities acceptable to Cravey, which securities 
represent a free surplus available to all 
policyholders. 

Fire and allied lines policies written by 
mutual insurers in Georgia must include 
either the emergency clause or the following 
provision: “This policy is non-assessable. 
The holder of this policy is not subject to 
any contingent liability, nor liable to as- 
sessment.” 


Powers of Nebraska Inland Marine 
Insurers Modified 


The Nebraska Director of Insurance, Ber- 
nard R. Stone, announced June 18 the adop- 
tion of Nebraska Rule No. 28 regarding the 
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insuring powers of marine and transporta- 
tion underwriters. Details of the rule are 
set forth at pages 369-370 of the May, 1951 
INSURANCE LAW JOURNAL. 


All policies bound, executed, renewed or 
extended on or after July 1, 1951 must con- 
form to the new rule. Open or continuous 
form policies must conform to the rule 
beginning with the first anniversary date 
after July 1, 1951. 


Regardless of whether or not any marine 
insurer is signatory to the Articles of Agree- 
ment among Insurers, pursuant to which 
the rule was adopted, Rule 28 is binding 
upon all such insurers admitted in Nebraska. 


California Developments 


California fire, marine, casualty and surety 
insurers are now receiving explanatory 
accounting materials for assistance in the 
preparation of their annual statements. 
Commissioner John R. Maloney explained 
that expense items appearing on page 10 of 
the fire and casualty annual statements must 
be completed in accordance with the “In- 
structions for Uniform Classifications for 
Expenses” as adopted on December 15, 1948, 
and amended by the National Association 
of Insurance Commissioners. This rule is 
applicable to California insurers’ statements 
for the year ending December 31, 1950 (to 
be filed in 1951), by virtue of Bulletin No. 94 
of December 1, 1949. The NAIC has now 
made interpretations with regard to the 
allocation of certain expenses to operation 
expense classifications in the instructions. 
Those interpretations are being distributed to 
insurers as Bulletin No. 113 of May 31, 1951. 


Workmen’s compensation premium rates 
will be the subject of public hearings in 
San Francisco and Los Angeles respectively 
on July 23 and July 25. The California 
Inspection Rating Bureau has proposed: 
(1) an increase of 3.2 per cent for premiums 
on outstanding polices; (2) several changes 
for new and renewal business. These latter 
include: (a) a reduction of 1.3 per cent for 
nonschedule ratable classifications; (b) an 
increase of 0.4 per cent for classifications 
subject to the safety organization and hos- 
pital credit provisions of the Schedule Rat- 
ing Plan, but not subject to the mechanical 
guarding provisions; (c) an increase of 12.2 
per cent for all other schedule ratable classi- 
fications. These overall changes in manual 
rate level are exclusive of proposed pre- 
mium charges to be made in the form of an 
expense constant, as summarized in the In- 
surance Commissioner’s public notice of 
April 16, 1951. 
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Other hearings are being held July 6 and 
July 9 respectively in Los Angeles and San 
Francisco regarding the California Inspec- 
tion Rating Bureau’s petition to eliminate 
the 1924 industrial compensation rating 
schedule. 


Nebraska Catastrophe Rate Filing 
Requirements Suspended 


The Nebraska Director of Insurance, 
Bernard R. Stone, has issued a ruling that 
fire, inland marine and allied lines catas- 
trophe coverage need no longer comply with 
the rate filing requirements set forth in Sec- 
tion 44-1448, Revised Statutes of Nebraska, 
1949 Supplement; however, rates for such 
coverage must conform to standards set 
forth in subsection (2) of Section 44-1445 
of the statutes in that they must not be 
excessive, inadequate or unfairly discrimi- 
natory, and insurers must keep separate 
Statistics on this class of business to be 
reported to the Insurance Department on 
request. Catastrophe coverage is for the 
present defined as coverage “in which the 
retention of the insured as to each loss 
occurrence is a minimum of $100,000, and 
in which the insured warrants that the 
retained amount will not be covered by any 
policy of insurance”; the definition may be 
changed in the light of future experience. 
The reason for the ruling is that the Depart- 
ment believes that catastrophe coverage 
does not lend itself to the customary types 
of rating practices used in the fire insurance 
business. 


Converted Fraternals Ordered 
to Pay Illinois Privilege Tax 


Five foreign converted fraternals were 
ordered to pay an Illinois privilege tax ag- 
gregating over $30,000 by Director of In- 
surance J. Edward Day on June 28. 


The order was issued under Section 409 
of the Illinois Insurance Code, which has 
never been judicially interpreted as to the 
exclusion of fraternal premiums from the 
total premium income on which the privi- 
lege tax is based. (See the April, 1951 IN- 
SURANCE LAW JOURNAL at pages 287 and 291.) 


The companies involved were American 
Mutual Life Insurance Company, Home- 
steaders Life Company, Lutheran Mutual 
Life Insurance Company (all domiciled in 
Iowa), American United Life Insurance 
Company (domiciled in Indiana), and Se- 
curity Benefit Life Insurance Company 
(domiciled in Kansas). 
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Auto Rates Increase 


From June 10 to July 2 announcements 
of increases in automobile liability insurance 
rates poured in from the National Bureau 
of Casualty Underwriters. 


California rates increased for bodily injury 
and property damage for all classifications 
of private passenger automobiles throughout 
the state. Similar increases for both private 
passenger and commercial automobiles went 
into effect in Illinois and New York. 


In Michigan and Missouri, BI and PD 
rates increased for private passenger cars; 
PD commercial rates increased, but BI com- 
mercial rates were unchanged. 


Property damage rates for both private 
and commercial vehicles increased in Missis- 
sippi, but bodily injury rates for both re- 
mained constant. 


In Arizona, only BI rates for private cars 
increased. 


Owners of private and commercial vehi- 
cles in the District of Columbia must pay 
higher BI rates, but PD rates do not change. 


NAIC Data 


The midwinter meeting of the National 
Association of Insurance Commissioners 
will be held on December 2-5 at the Com- 
modore Hotel in New York. Recently 
scheduled NAIC zone meetings are as fol- 
lows: Zone 3—Patton Hotel, Chattanooga, 
October 16-17; Zone 4—tentatively for Oc- 
tober 22-24, St. Paul Hotel, at St. Paul; 
Zone 5—Skirvin Hotel, Oklahoma City. 


The Committee on Uniform Deposit Laws 
and Regulations will meet September 17-18 
at the Brown Palace in Denver. The com- 
mittee has not met since December but 
Commissioner Kavanaugh has made a per- 
Sonal study and reached certain tentative 
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conclusions which are embodied in a report 
prepared by him. He recommended: (A) 
The parent Committee on Laws and Legis- 
lation submit a report of recommended 
principles to which state laws relating to 
deposits should conform, or (B) The 
Committee on Laws and Legislation should 
draft a uniform deposit law. Either of the 
above two, he said, should contain the fol- 
lowing principles: 

1. That all deposits wherever held in the 
United States should be so held for the pro- 


tection of all policyholders of the company 
in the United States, wherever located. 


2. That individual state deposit laws 
recognize deposits in sister states when held 
under the above principles. 

3. That special deposits or bonds in lieu 
of such deposits be not approved. 

4. That retaliatory laws in connection 
with deposits be eliminated. 

5. That the amount of deposit required 
be left to the individual states. 


6. That the kinds of securities acceptable 
to each state be left to the discretion of the 
individual states. 


Life Insurance on Children 
Is Growing Business 


American families bought a record amount 
of life insurance on children last year, re- 
flecting a growing desire of parents to start 
the youngsters on thrift programs of their 
own as well as the basic motive of family 
protection, the Institute of Life Insurance 
reports. 


The amount of life insurance on children 
issued during the year was $3.3 billion, sev- 
eral million youngsters being newly insured. 
Total juvenile life insurance in force in the 
United States is now $17 billion. 
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PERSONS AND EVENTS 


The fourth annual Advanced Under- 
writers’ Clinic will be held on August 14, 
15 and 16 in the Illini Union building on 
the campus of the University of Illinois 
| at Urbana. 
| 
| 


The first annual Women’s Institute of 
Life Insurance Marketing will be held on 
the campus of Purdue University for 
two weeks beginning August 13, accord- 
ing to an announcement by Norma 
Wasson Bard, Chairman of the 1951 
Women’s Quarter Million Dollar Round 
Table. 


October 8-12 mark the dates of the 
Thirty-ninth National Safety Congress 
and Exposition in Chicago. Details are 
available from R. L. Forney, general 
secretary, National Safety Council, 425 
N. Michigan Avenue, Chicago 11, Illinois. 


Paul H. Schindler, Manager of the In- 
surance Department of the Youngstown 
Sheet and Tube Company, has been 
elected vice president of the Insurance 
Division of the American Management 
Association. Russell B. Gallagher, 
Manager of the Insurance Department of 
the Philco Corporation at Philadelphia, 
has been elected to the AMA Board of 
Directors. James L. Madden, Second 
Vice President of Metropolitan Life has 
been re-elected Chairman of the AMA 
Finance Committee and AMA Treasurer. 


Benjamin N. Woodson, C. L. U. of 
Indianapolis, has been appointed ex- 
ecutive vice president of the National 
Association of Life Underwriters and 
managing director of the Life Under- 
writer Training Council. 





Harry J. Syphus is a candidate for 
re-election as a trustee of the National 


“The insuring of children is not new, some 
of the earliest policies written over 100 years 
ago being on youngsters,” the institute com- 


mented. “But the extensive writing of 
juvenile life insurance has been primarily a 
development of the past ten years. . . .” 


Last vear, about eight per cent of all or- 
dinary insurance purchased was on children 
and more than one third of the industrial 
life insurance bought was juvenile. 

There has been an increasing trend in re- 
cent years to insuring the children at younger 
ages. This is illustrated by the fact that in 
1950 two thirds of the juvenile cases were 
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Association of Life Underwriter. M. W. 
“Pete” Peterson, C. L. U., General 
Agent for the Lincoln National at Char- 
lotte, North Carolina, is also a candidate 
for election as an NALU trustee. 


The American Institute for Property 
and Liability Underwriters has an- 
nounced the appointment of Robert M. | 
Morse as Director of the Institute's 
newly created Educational Advisory De- 
partment. 


Gerard A. Vicino has been appointed 
Principal Life Actuary in the Albany 
office of the New York Insurance De- 
partment. 


President Wallace J. Falvey of the | 
Massachusetts Bonding and Insurance | 
Company has been re-elected chairman | 
of the Advisory Committee of the Ac- 
cident Prevention Department of the 
Association of Casualty and Surety Com- 
panies. Marland K. Strasser has been 
appointed field representative in the As- 
sociation’s San Francisco office, covering 
eleven western states. 


The executive committee of the Na- 
tional Association of Mutual Insurance 
Agents met on June 30 in Washington 
and considered a proposal for errors and | 
omissions insurance as well as the re- | 
port of the All-Industry conference on | 
the model agents qualification law. 


The American Progressive Health In- | 
surance Company of New York has 
joined the Health and Accident Under- | 
writers Conference. | 


Seven new member companies have 
been elected to the Association of Cas- | 
ualty and Surety Companies, bringing | 


the total membership to 104 companies. 








on children under age 5. Many companies 
now insure immediately after birth. 


AFL Charters Insurance Agents 
as New International Union 


The nation’s insurance agents now have 
their own exclusive international union char- 
tered by the American Federation of Labor, 
the AFL Weekly News Service reports. 


The AFL Executive Council in session 
in Chicago granted a charter May 15 to the 
Insurance Agents International Union. 
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The new union has contracts with twenty- 
one insurance companies, including the na- 
tion’s largest, and represents 22,000 agents. 
It is in the midst of an intensive organizing 
drive among John Hancock agents. 


Insurance Needs 
Under Defense Contracts 


Among the several interesting topics dis- 
cussed at the Insurance Conference of the 
American Management Association in New 
York on May 14 and 15 was “Insurance 
Needs and Defense Contracts,” the subject 
of an address by William Leslie, general 
manager, National Bureau of Casualty Un- 
derwriters, New York City. Excerpts from 
his address follow: 


In order to lay the groundwork for an 
explanation of the contemplated insurance 
program, permit me to revert to the genesis 
of the program that was followed in prepa- 
ration for and during World War II. 


Initially, cost-plus contractors were per- 
mitted to make their own insurance arrange- 
ments but on November 5, 1940, the Office 
oi the Quartermaster General issued a letter 
of instructions, prescribing the coverage to 
be carried and requiring that insurance be 
placed on a competitive bid basis. 


As the premium for workmen’s compensa- 
tion insurance was by far the largest item of 
insurance cost and as the regulated rates for 
this form of insurance were uniform for 
participating and nonparticipating carriers, 
it was immediately apparent that the latter 
could not be low bidders in any instances 
where participating carriers were competing. 


Immediately thereafter, the stock com- 
panies prepared and submitted special retro- 
spective rating plans to the War Depart- 
ment and urged that where any such plans 
were offered, the compulsory low bid basis 
of awarding insurance be set aside and the 
contractor be permitted to place his insur- 
ance with the carrier of his choice. This 
request was denied, whereupon the stock 
carriers, through their rating organizations, 
fled a twenty per cent flat discount on na- 
tional defense projects, based upon a reduc- 
tion in the allowance for acquisition and 
general administration expense. But be- 
cause of the use of interest at not exceeding 
four per cent in calculating the anticipated 
net cost of mutual carriers, the latter felt 
that the stock company filing would reverse 
the situation and that the mutuals would be 
frozen out of the picture on the competitive 
bid basis. So they countered by filing a ten 
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per cent discount on defense risks, thus re- 
storing their original position. 


While all of this was going on, the gov- 
ernment was finding itself in all kinds of 
difficulties in utilizing the competitive bid 
basis. The placing of insurance was often 
delayed, thus hampering the starting of im- 
portant projects. In addition, the determina- 
tion of low cost bidders as between various 
participating companies was becoming a 
veritable nightmare. 


In order to overcome the obligatory bid 
requirements and enable the government to 
obtain insurance and accompanying service 
at a uniform and minimum cost from any 
carrier, the War Department developed a 
rating plan which in its later use by all 
branches of the government became known 
as the Comprehensive Rating Plan for Na- 
tional Defense Projects. 


That plan was an over-all retrospective 
plan embracing both workmen’s compensa- 
tion and third-party liability coverages as is 
permitted generally today under Plan D. 
Another distinguishing feature of the plan 
was the exclusion of any allowance for ac- 
quisition—that being handled directly be- 
tween the contractor and an _ insurance 
advisor selected by him. This feature of the 
plan was essential to insure equality of price 
between participating and nonparticipating 
carriers, as otherwise a direct writing com- 
pany would have had a margin from which 
dividends could be paid, thus nullifying the 
justification for waiving the competitive bid- 
ding procedure. The plan became effective 
on May 15, 1941, and was continued in use 
until July 1, 1947. 


The revised plan is similar in structure to 
the old plan, that is, it is of the retrospective 
type, applicable on an over-all basis to work- 
men’s compensation and liability coverages, 
and with acquisition allowance excluded. I 
shall now go into the plan in detail and in 
so doing will point out the important dif- 
ferences from the old plan. 


First of all, the plan is available only in 
connection with (a) cost reimbursement type 
contracts and (b) price redetermination 
contracts. 


Secondly, the plan embraces the follow- 
ing coverages: 


1. Workmen’s Compensation: (a) Full 
statutory coverage; (b) Occupational dis- 
ease under paragraph 1 (b) by endorsement, 
with limits of at least $50,000 for each per- 
son and $100,000 aggregate for each year 
of the policy period; (c) Extra legal medical 
of at least $10,000 for each injured person in 
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states with limited medical benefits; (d) 
Employers’ liability insurance for limits of 
at least $50,000 for each person in any one 
accident and, subject to that limit for each 
person, at least $100,000 for injuries sus- 
tained by two or more persons in any one 
accident. 


2. Automobile Bodily Injury Liability— 
insurance for limits of at least $50,000 for 
each person in any one accident and, sub- 
ject to that limit for each person, at least 
$100,000 for injuries sustained by two or 
more persons in any one accident, the policy 
to be written on the Comprehensive Liability 
form, to cover all licensed-owned, nonowned 
and hired automobiles used in connection with 
the project, whether on or off the premises. 


3. Automobile Property Damage Liability 
—insurance for a limit of at least $5,000 for 
each accident, the policy to be written on 
the Comprehensive Liability form, to cover 
all licensed-owned, nonowned and_ hired 
automobiles used in connection with the 
project, whether on or off the premises. No 
coverage shall be afforded unlicensed ve- 
hicles unless the insured purchases property 
damage liability insurance other than auto- 
mobile. 


4. Comprehensive General Bodily Injury 
Liability (primary for all subcontractors and 
primary and protective for all principal con- 
tractors and architect-engineers )—insurance 
for limits of at least $50,000 for each person 
in any one accident and, subject to that limit 
for each person, at least $100,000 for in- 
juries sustained by two or more persons in 
any one accident. 


5. General Property Damage Liability— - 


insurance, if carrier, to be for such limits 
as may be agreed upon. 


At the request of the government, it has 
been agreed to furnish the liability cover- 
ages, other than General Property Damage 
Liability, on an occurrence basis. As in the 
old plan, provision is made for the inclusion 
of the operations of subcontractors with 
those of the principal. This provision in- 
volves some problems because of the pro- 
hibitory laws in certain states and also 
because some subcontractors may have lump 
sum contracts. As to the latter, it is pre- 
sumed that their contracts would be let on 
an ex-insurance basis. 


The plan is to be operated on what might 
be characterized as a long-term basis, that 
is to say, the final retrospective adjustment 
will cover the entire period from inception 
to completion of the contract. But for con- 
venience in handling statistics and annual 
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statement figures, policies will be issued for 
a term ot one year only and will be renewed 
or extended at each anniversary date. Nec- 
essary endorsements will be attached to tie 
in renewals and make the plan applicable on 
an over-all basis from inception to cancella- 
tion or expiration. 


The basis of premium determination is a 
fixed charge, plus losses increased for unal- 
located claim expense, plus allocated claim 
expenses, plus special assessments, all multi- 
plied by a tax factor. The maximum premi- 
ums are based upon those contained in the 
standard retrospective Plan C and vary 
downward from 165 per cent of the stand- 
ard premium for a $10,000 risk to one hun- 
dred per cent for risks of $500,000 and over. 
This is in contrast to the uniform ninety per 
cent times the tax multiplier provided for 
in the old plan. 


This change in maximum premiums is of 
vital importance to the carriers. When the 
old plan was introduced, the compensation 
rates used in calculating the standard pre- 
mium were based upon experience during 
the years following the depression of the 
1930’s. In consequence, they proved exces- 
sive in their application to defense projects 
because of the immediate increase that took 
place in wage rates and because of overtime 
bonuses. As time progressed and rates were 
revised downward on the basis of experi- 
ence, this margin decreased but the over-all 
application of the plan retained the ad- 
vantages of the earlier years of favorable 
experience and by and large only a few risks 
ran over the ninety per cent maximum. Since 
the date of introduction of the old plan, com- 
pensation rate levels on the average have 
been reduced forty per cent .while benefit 
levels have been increased twenty-five per 
cent on the average. Six companies, each of 
which wrote a large volume under the old 
plan, revalued their risks to ascertain what 
the results would have been on the basis of 
present-day rates. Collectively, on a volume 
of over $80,000,000 in standard premium, they 
would have had an underwriting loss of over 
$4,000,000, or roughly five per cent. The 
higher maximums in the revised plan are 
designed to restore a balance. 


Due to the higher maximum premiums, 
the fixed charges for risks up to $375,000 
are equal to or lower than those under the 
old plan. For risks above that size, they are 
higher due to the inclusion of an allowance 
for profit and contingencies. The fixed charges 
under the revised plan are applied to ninety 
per cent of the standard premium. 


IL J—July, 1951 
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Master Research Guide. Olga Becker. 
The Bobbs-Merrill Company, Inc., 730 North 
Meridian Street, Indianapolis 7, Indiana. 
1951. 531 pages. $12.50. 


“Time lost in hunting for lost law is 
perhaps the most expensive factor in legal 
research—as well as the most tedious. With 
the expansion and development of the hun- 
dreds of legal titles the problem of ‘where 
to find the law’ has grown increasingly 
complex. 


“Each publisher has its own system for 
the classification and arrangement of titles. 
These systems vary considerably. Because 
no two minds are alike, the treatment of 
the subject matter by the numerous editors 
varies still more. The final outcome is a 
divergent presentation of the body of the 
law which it is the lawyer’s task to ‘mine’. 

“This Guide is offered to the legal pro- 
fession as a new research tool. One aspect 
of the work is the correlation of all of the 
major titles, showing their various listings 
in the several publications. The second 
major aspect is the correlation of specific 
subjects, showing the various titles (usually 
with specific section numbers) under which 
these subjects may be found.” 


The author thus prefaces the considerable 
amount of material she has compiled in 
this book. Several good books have of 
course already been published to aid the 
attorney and the student to find the law; 
many publishers issue fairly lengthy pam- 
phlets dealing with their own publications 
for the same purpose; and in a number of 
cases similar explanatory material can be 
found in the encyclopedias, case compilations 
and reference works themselves. Thus the 
publication of works of this nature is no 
newer than the recognized need for such 
guides. 


Books and Articles 


It may fairly be said, however, that this 
book constitutes a new approach in the 
field of legal research. It differs from other 
works that analyze the classification scheme 
of the major publishers in avoiding lengthy 
textual discussions of elementary matters 
that are familiar to any attorney who has 
had the task of doing much legal research 
of any variety at all. It also differs from 
such works in having much more of the 
quality of a general index. In short, it is 
more of an index than a text. 


One using the book is directed as follows: 


1. First, look under the narrowest single 
legal term which encompasses your point. 


2. Look under the broader terms also, 
for pertinent cross references. 


3. Jot down on a separate piece of paper 
all applicable references. 


4. For a breakdown of a subject beyond 
that furnished by the Guide, check the par- 
ticular analysis or subanalysis for the group 
of section numbers of the different reference 
works cited. 


As to a major title the Guide tells (1) 
which publications contain it as a major 
title and (2) where the subject is treated 
under other major titles. If the point 
sought is not complex and a standard legal 
term exists which expresses it, the chances 
for a direct reference are good. 


Perhaps one concise description of the 
book would be that it is a sort of topical 
index of the subjects treated in the major 
legal publications. While the book would 
be better if it went more deeply into the 
breakdown of various titles, it would be 
expecting too much to have it go much 
further and still be limited to a single 
volume. As it stands, the book should 
prove valuable as a time saver to attorneys 
with large libraries accessible to them. 
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Who Writes What? The National Under- 
writer Company, Statistical Division, 420 
East Fourth Street, Cincinnati 2, Ohio. 
Tenth annual edition, 1951. 232 pages. $3. 


This book is a compilation of the current 
practices and contracts of life insurance 
(and accident and health) companies. Pre- 
pared with the cooperation of a representa- 
tive group of interested companies, the book 
lists company names and the respective 
unusual coverages which they write, this 
information being compiled from approved 
filings with state insurance supervisory au- 
thorities. Rates, costs and statement data 
on the companies are excluded—and wisely 
so, since this information is readily available 
from other publications. 


The book is arranged by subject—not by 
companies. The reader who seeks the an- 
swer to a particular problem first consults 
the index for the subject in question. He 
then turns to the section indicated to find 
the companies that write the contract he 
seeks. He proceeds in like manner to find 
rules, limits, settlement options, contract 
provisions, company practices and so forth. 


Coverages listed include the following 
and many others: accident expense reim- 
bursement; credit; credit disability; selected 
cases of diabetics; disability income for wo- 
men; group on fraternal organizations; single 
premium joint and survivor annuity; change 
of plan; polio; and policies issued on various 
types of substandard risks. 


The fact that the book is in its tenth 
edition is adequate testimonial to its usefui- 
ness to agents, managers, brokers and others 
interested in the problem of “Who writes 
what?” in the life, health and accident field. 


Manual for Traffic Men 


When Does Title Pass. Thomas G. Bugan. 
Wm. C. Brown Company, 915 Main Street, 
Dubuque, Towa. Second edition, 1951. 500 
pages. $6.50. 


The complete title of this book is: When 
does title pass from shipper to consignee 
and who has risk of loss or damage in 
transportation? 


That question the author discusses in a 
great deal of detail with respect to the 
rights and duties of the shipper, carrier and 
consignee. He examines F. O. B. sales 
in terms of point of origin, origin where 
freight charges are deducted by the con- 
signee, origin where freight charges are 
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prepaid, origin where an order/notify bill 
of lading is used or where shipment is on 
a C. O. D. basis, origin where the shipper 
is also the consignee and a straight bill of 
lading is used, and F. O. B. destination. 
He also considers sale or return contracts, 
sale or approval contracts, goods shipped 
on consignment, compliance with the con- 
signee’s routing or shipping. instructions, 
the right of stoppage in transit, C. I. F, 
and C. & F. shipments. 


The book has many good features. The 
author’s style is lucid and systematic. He 
defines many technical terms and supports 
those definitions with quotations from 
judicial opinions. The author has carefully 
narrowed his topic and has succeeded in 
giving due attention to the various points 
of detail which might escape the attention 
of the unwary. At the close of each chapter 
is a conclusion setting forth the salient 
points, 


People who like to read textual discus- 
sions of the law might criticize this book on 
the ground that it ignores important com- 
mercial-law questions. It is true that the 
author does not consider contracts of con- 
ditional sale, the purchase of negotiable bills 
of lading or warehouse receipts, trust re- 
ceipts or other financing arrangements, and 
the rights and duties of different parties 
arising under such transactions. 


At the same time, however, the book has 
more to offer precisely because it does not 
try to cover too much ground and because 
the author covers thoroughly the topic he 
has set out to discuss. As the law now 
stands, the book is an excellent manual for 
people who must have quick answers to 
problems dealing with mercantile transac- 
tions. It should be helpful to traffic, trans- 
portation, purchasing and sales personnel in 
alerting them to many situations where it 
will be advisable and necessary to consult 
legal counsel. 


X Years Hence 


The Future of Democratic Capitalism. 
Thurman W. Arnold, Morris L. Ernst, 
Adolf A. Berle, Jr., Lloyd K. Garrison and 
Sir Alfred Zimmern. University of Penn- 
sylvania Press, 3436 Walnut Street, Phila- 
delphia 4, Pennsylvania. 1950. 112 pages. $2. 


This book poses the question: What are 
the chances of survival for America’s pres- 
ent economic and political way of life? The 
answer is attempted from five points of view: 
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(1) “The Preservation of Competition,” by 
Thurman W. Arnold, (2) “The Preserva- 
tion of Civil Liberties,” by Morris L. Ernst, 
(3) “Corporations and the Modern State,” 
by Adolf A. Berle, Jr, (4) “Organized 
Labor in a Free Society,” by Lloyd K. Gar- 
rison and (5) “The International Community 
ina Peaceful World,” by Sir Alfred Zimmern. 


Thurman Arnold’s answer is affirmative, 
if our industrial expansion is more humani- 
tarian. “This is perhaps a religious idea, yet 
human selfishness and desire for profit are 
the dynamic force which will take this idea out 
of the church and put it to work ir: the mar- 
ket place. . . . the industrial energy of pri- 
vate American organization will again be- 
come dominant, utilizing government powers 
or their protection, but no longer controlled 
by the government.” 


Mr. Berle makes the point that the large 
corporation is not simply a vastly enlarged 
corporate enterprise—it is quite different. 
Now corporate officials do not necessarily 
represent conventional property interests. 
They now hold a philosophy quite different 
from that held by corporate officials twenty 
years ago. Size in a corporation must cor- 
respond to productivity rather than to the 
possibility of stock promotion and financial 
interests. Size must be justified and its 
justification must rest on actual operating 
economies in production and distribution. 


Wise businessmen attempt to follow this 
rule and at the same time seek the greatest 
decentralization possible. Berle’s answer to 
the book’s question is: —The modern corpo- 
ration is an instrument with greatness and 
dangers, leaving its mark on the social or- 
ganization of our own times, but it is not 
the force which determines whether the 
democratic state lives or dies. 


Mr. Garrison traces the education of a 
midwestern executive in an enlightened un- 
ion policy. Apparently, the idea of his illus- 
tration is to show that collaboration between 
both groups—that is, management and labor 
at top levels—is much to be desired and that 
there is a common ground for their meeting 
to find the solution to their respective dif- 
ferences. Mr. Garrison’s answer, then, to 
the book’s question is: Survival is helped 
by continued liberal thinking in this field. 


Morris L. Ernst says: “The First Amend- 
ment . . . is a sheer act of faith. But I 
like acts of faith and I believe that they 
often work out better than conclusions 
teached by scientific slide rules and mathe- 
matical formulas. the communication 
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of ideas to men’s minds is the only weapon 
that can protect us from the atom bomb.” 
This author’s answer to the question is, 
then, that survival depends, to a large extent, 
upon continuing the liberty of expression. 


Sir Alfred Zimmern treats his subject in 
relation to the functions of the United Na- 
tions existing and potential. 


ARTICLES 
Articles of interest in other 
legal publications 


Remedy for Injustices . The author 
discusses apportionment of loss in negligence 
cases as a substitute for the contributory- 
negligence doctrine. He states that “a re- 
luctance to alter the common law should 
not obstruct improvement if the reluctance 
cannot be rested on any logical or ethical 
basis.”—Philbrick, “Loss Apportionment in 
Negligence Cases,” University of Pennsyl- 
vania Law Review, March-April, 1951. 


Tort Liability of Charitable Corporations 

. The point of departure for this article 

is the 1950 Illinois Supreme Court decision 
of Moore v. Moyle. The writers point out 
that the general emphasis today is toward 
liability rather than immunity in cases of 
tortious wrongdoing on the part of incorpo- 
rated charitable organizations—DeFeo and 
Spencer, “After Moore v. Moyle; Then 


What?’ Chicago-Kent Law Review, March, 
1951. 
Agency Treatment of the master- 


servant and the principal-agent liability doc- 


. trines under the general head of “agency” 


has caused the differences between the two 
to become somewhat obscured. However, 
notes the writer, the differences are inherent 
and stubbornly persist—Ferson, “Bases for 
Master’s Liability and for Principal’s Lia- 
bility to Third Persons,” Vanderbilt Law 
Review, February, 1951. 


Life Insurance and Taxes ... The tax 
vulnerabilities of life insurance are becoming 
increasingly important with the greater im- 
pact of federal tax law upon life insurance 
transactions affecting large estates. The 
weak points are reviewed in Foosaner, “Life 
Insurance and Taxes,” Texas Law Review, 
January, 1951. 
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NEGLIGENCE | 
Cases Involving Negligence, 
as Reported by CCH NEG- 
LIGENCE REPORTS 





Weak Evidence, If Admissible, 
Supports Verdict 


A highly energized electric wire, part of 
the equipment of defendant light and power 
company, broke, and the long end fell into 
the street. An electrician who happened 
to be passing took hold of the wire, which 
was covered with a light insulating ma- 
terial called weatherproofing, and taped the 
end for the protection of passers-by. Then, 
as he attempted to pull the wire back from 
the street, the insulation peeled off, and 
he was knocked unconscious. Plaintiff's 
decedent dashed over to grab the wire away 
from his body, and the insulation peeled 
again, causing the deceased to receive a 
shock which killed him. 


Plaintiff introduced evidence to show 
that defendant owned and had exclusive 
control of the wire, and that the wire had 
broken, and relied upon the doctrine of res 
ipsa loquitur. Defendant then introduced 
expert testimony to the effect that its lines 
were constructed and cared for in the ordi- 
nary manner of the industry, and that it 
was not customary to make periodic inspec- 
tions of high lines or to use heavier insula- 
tion on them. 


There was evidence that the break had 
been occasioned by a short circuit caused 
by a radio antenna’s falling across the 
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wires. Defendant’s witnesses testified that the 
antenna had not been there three months 
before when they had had occasion to inspect 
the wires because of trimming being done 
on pine trees in the vicinity. One of plain- 
tiff’s witnesses, a relative, testified that he 
had seen the antenna on the wires prior 
to the trimming of the trees. On cross- 
examination, this witness refused to admit 
or deny that prior to the trial he had made 
statements inconsistent with this testimony. 


The lower court struck the evidence of 
plaintiff on the ground that it failed to 
show defendant guilty of negligence; it did 
not pass on the asserted contributory negli- 
gence of the deceased. A judgment was 
entered for defendant. The case went to 
the reviewing court on a writ of error, the 
sole assignment of error being that the 
issues of the negligence of plaintiff's de- 
cedent and defendant should have gone to 
the jury. 


The reviewing court declared that under 
the doctrine of res ipsa loquitur, where injury 
is caused by electrically charged wires un- 
der the exclusive control of defendant, the 
presumption is that defendant was negligent 
in its duty and the burden is thrown upon 
it to overcome the presumption. If the evi- 
dence establishes conclusively that it was 
free from negligence the question is for the 
court; otherwise, it is for the jury. 


The reviewing court stated that though 
in the absence of evidence to the contrary 
the general usage of the industry was con- 
clusive of the method of inspection which 
should have been employed, this fact did 
not absolve defendant from negligence. The 
question was not whether a proper method 
had been employed, but whether when de- 
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fendant inspected its line it did so with 
reasonable care. There was testimony by 
one of plaintiff's witnesses that an antenna 
was lying across the wires before defendant 
made its inspection. If this testimony were 
believed by the jury, they might find de- 
fendant guilty of lack of care in making 
the inspection, since the antenna was also 
there afterwards. The fact that this witness 
was related to plaintiff and had made state- 
ments inconsistent with his testimony before 
the trial did not, said the reviewing court, 
render his testimony incredible as a matter 
of law; these “were merely circumstances 
which went to the credibility of . .. [his] 
testimony.” 


Consequently, the judgment was reversed 
and the cause remanded to go to the jury on 
the issues of negligence as requested by plain- 
tiff—Andrews, Administratrix v. Appalachian 
Electric Power Company. Virginia Supreme 
Court of Appeals. March 12,1951. 19 CCH 
NEGLIGENCE CASES 288. 


Inference Based on Inference 
Does Not Support Judgment 


Plaintiffs sought to recover from defend- 
ant oil company for damage to their land 
allegedly caused by defendant’s negligence 
in permitting salt water to escape onto the 
land from one of its disposal wells. 


During the early part of 1945 salt water 
bubbled up out of the soil in an alfalfa field 
on plaintiffs’ land, and continued for a pe- 
riod of at least three months. The land 
was sterilized and destroyed as a result of 
this seepage. A claims agent of defendant 
noticed the issue of water and inquired 
where the water was coming from. Pilain- 
tiffs said they thought it was coming from 
defendant’s disposal well about a half mile 
away, for at that time additional pressure 
was being applied in the well because of 
some sediment clogging up the lines. A 
few days later the well was cleaned and 
the pressure reduced to normal. The bub- 
bling up of the water then ceased. 


Plaintiffs contended that the water which 
polluted their land had come from this well 
and had been caused by the additional pres- 
sure: “The salt water going into defend- 
ants’ disposal well was pressurized and the 


salt water coming out on plaintiffs’ farm 
was pressurized.” 


However, there was evidence that the 
Pressure in defendant’s disposal well, though 
ot greater than ordinary intensity, was 
maintained at.a consistent level during the 
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time of the seepage, and there was expert 
testimony that a leak in the well would 
have caused the pressure to go down. 


In the lower court, defendant argued that 
there was no causal connection between its 
act of raising the pressure in its well and the 
injury complained of by plaintiffs. The 
trial court, however, saw fit to render judg- 
ment for plaintiffs; defendant appealed. 


The reviewing court declared that the 
mere coincidence in point of time between 
the high pressure and the seepage in the 
alfalfa field did not establish the fact of 
escape of water at the well. The escape 
was, therefore, merely conjectural. To in- 
fer that the water on plaintiffs’ land came 
from a leak in defendant’s well, when the 
leak itself was only an inference, was not 
permissible, said the reviewing court: “Such 
connection cannot be established by basing 
inference upon inference, or presumption 
upon presumption.” If the fact of escape 
had been shown to exist, said the court, “a 
permissible inference of cause and effect 
could properly arise”; as it was, there was 
no established fact. Moreover, such escape 
was negatived by the evidence that a leak 
would cause a lowering of the pressure, and 
though plaintiff called this mere opinion 
evidence, nevertheless, said the court, “Un- 
disputed credible testimony may be over- 
come by circumstantial evidence . . . only 
where same is at variance with the facts 
and circumstances of the case or reasonable 
inferences to be drawn therefrom.” 


The judgment was therefore reversed 
and the cause remanded for a new trial.— 
Shell Oil Company, Inc. et al. v. Haunchild 
et ux. Oklahoma Supreme Court. Filed 


October 10, 1950. 18 CCH NEGLicENcE 
Cases 744. 


Bailor Held Wrong Defendant 


Defendant owned and rented to plaintiff's 
employer a mechanical street-sweeping ma- 
chine used for spreading and sweeping 
gravel in the construction of streets. The 
broom of the machine was turned by means 
of a chain and sprockets, and these were 
unguarded, having no covering of any sort 
over them. Plaintiff was operating the 
sweeper when it suddenly lurched, and he 
fell against the moving chain; he was so 
badly injured that his leg had to be ampu- 
tated below the knee. 


Plaintiff contended that the sweeper was 
inherently dangerous, and that defendant 
was negligent in renting it in such a condi- 
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tion. Evidence was introduced to show that 
the sweeper had originally had a covering 
over these exposed parts. 


However, the sweeper had been rented 
about twelve times to plaintiff's employer, 
who had full control and supervision of 
it while it was being rented, and who se- 
lected it as adequate for its purpose; the 
bailor had nothing to do with the selection 
of the machine and it was rented “as is,” 
with no warranties respecting its suitability 
for any purpose, 


Plaintiff brought this suit against the 
bailor for his injuries, and the lower court 
rendered a judgment for defendant; plain- 
tiff then moved for a new trial and, his 
motion being sustained, defendant appealed. 


The reviewing court stated the rule that 
a bailor who “negligently fails to furnish 
a chattel reasonably fit and proper for the 
use intended may be answerable to a third 
person in instances wherein his own negli- 
gence proximately contributes to the dam- 
age.” However, here the sweeper was not 
inherently dangerous, there were no war- 
ranties of suitability, the bailee itself spe- 
cifically selected the machine, and never 
made any complaint about the exposed 
parts, which were readily ascertainable. Any 
negligence as to the selection, care, mainte- 
nance or supervision of the sweeper was the 
bailee’s, and defendant had no obligation 
with respect thereto. Since the defect in 
the machine was perfectly obvious, the bailor 
had no duty to warn of it. Defendant, 
therefore, was guilty of no negligence. The 
order granting plaintiff a new trial was set 
aside and the cause remanded with direc- 
tions to reinstate the verdict for the defendant. 
—Blankenship v. St. Joseph Fuel Oil & Manu- 
facturing Company. Missouri Supreme Court, 
Division Number Two. Filed September 11, 
1950. 118 CCH NEGLIGENCE CasEs 626. 


Fee Charges by City Hospital Do 
Not Make Operations Proprietary 


The test of governmental immunity from 
liability was considered in this case where 
plaintiff, a nurse in defendant hospital, was 
injured when she fell down an elevator shaft 
in the hospital. Her injuries were sustained 
because a safety catch failed to hold the 
door to the elevator shaft closed at a time 
when the elevator was not standing in 
front of the door. 


Defendant, a city hospital, claimed gov- 
ernmental immunity, and the lower court 
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held that its claim was valid. Plaintiff 


appealed. 


The hospital had been built with funds 
from government bonds issued by the city 
and some individual contributions. The 
facilities were available to all persons in 
the area around the city; there were estab- 
lished rates, but indigent persons were ad- 
mitted free. The city made appropriations 
to the hospital during the first three years 
of its existence, but not thereafter; it did, 
however, contribute the services of some 
of its employees and furnished the hos- 
pital’s water free. 


Plaintiff contended that the hospital made 
an incidental profit which rendered its 
operations proprietary rather than govern- 
mental. The reviewing court declared that 
profit was a test of liability—“ ‘The under- 
lying test [of governmental immunity] is 
whether the act is for the common good 
of all without the element of special cor- 
porate benefit or pecuniary profit’”—but 
that plaintiff’s contention was negatived by 
the fact that the hospital had operated at 
a loss every year but one since it had been 
opened. The mere fact that the hospital 
made charges to defray operating expenses, 
said the court, did not render its functions 
proprietary.—Martinson v. City of Alpena et 
al. Michigan Supreme Court. Filed Octo- 
ber 2,1950. 18 CCH NEGLIGENCE Cases 695. 


Prior Written Statements Do Not 
Nullify Sworn Testimony 


Plaintiff, a linesman for defendants, was 
injured when he fell from a pole, allegedly 
because of the negligence of a fellow servant. 
The pole was freshly sunk, and had two 
guy wires attached near the top. Plaintiff 
was working on the top of the pole, with 
his belt hooked around it in the customary 
manner. But when he descended, he had 
to unhook the belt in order to pass by the 
guy wires. He held himself on to the pole 
with his hands and by digging his spurs 
into the pole. While he was descending, the 
foreman on the ground instructed an em- 
ployee to tighten the guys: one of the 
wires was given a sudden pull, causing the 
pole to swerve and hit plaintiff on the 
side of the head, and he fell to the ground. 
On these facts and on the basis of his 
injuries and loss of income, plaintiff was 
rendered a verdict of $18,000 in the lower 
court, and defendants appealed. 


Defendants contended that the cause of 
plaintiff's fall was the improper use of his 
spurs, not the pulling of the guy wire. 
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Plaintiff and the employee who had pulled 
the guy both testified that the cause of 
the fall was plaintiff's being struck in the 
head by the pole, but both of them had 
previously signed written statements given 
them by defendants in which they did not 
cite this as the cause. Plaintiff in his 
statement had said that his “left hook cut 
loose from the pole, and I slipped.” How- 
ever, at the trial he testified that he had 
scarcely read the statement he signed, being 
in great pain and in the hospital at the 
time. The other employee in his statement 
said that he did not know the cause of the 
fall, but when he testified in court that he 
pulled the guy and then heard plaintiff 
scream, no denial was made by defendant’s 
witnesses, who had also been present, of these 
facts. 


The reviewing court held that despite 
the contradictions the jury’s finding was 
proper: “While the statements weaken, they 
do not nullify, the sworn testimony.” It 
was within the province of the jury, said 
the court, to evaluate the testimony in 
the light of the statements, and their find- 
ings prevailed. The judgment as to liability 
was affirmed. 


The court, however, lowered the judgment 
from $18,000 to $15,000, despite the fact 
that a verdict is not ordinarily disturbed 
unless it is sO excessive as to evidence 
corruption, passion, prejudice or bias on the 
part of the jury. The court “inferred the 
existence of these elements, or some of them, 
from varying differences between the damage 
and the amount of the verdict.” Two of 
the judges thought the verdict should be 
$12,750, and two thought it should not be 
more than $15,000, so the majority ruled 
that it be reduced to $15,000. 


Two judges, who thought the judgment 
should not be tampered with at all, dis- 
sented as to the reduction. In a lengthy 
opinion it was contended that the court 
had not shown that the jury was improperly 
influenced by passion, prejudice, bias or 
corruption, and that if it could be assumed 
that the court did find the verdict shocking 
to the conscience it must have found it so 
to the extent of one sixth only. “It is quite 
apparent from the controlling opinion that 
what the judges did was to evaluate the 
evidence themselves and arrive at an amount 
just as if they were original jurors trying 
the case."—Kincade & Lofton Contractors 
et al. v. Stephens. Mississippi Supreme 
Court. February 12, 1951. 19 CCH Nec- 
LIGENCE CasEs 72. 


Negligence 


Negligence Must Be Alleged 
Against Blaster Damaging 
Neighbor's Property 


In an action brought by plaintiffs to 
recover for extensive property damage re- 
sulting from defendant’s blasting operations 
on neighboring property, plaintiffs’ declara- 
tion contained three counts: that it was 
defendant’s duty to blast so carefully that 
plaintiffs’ property would not be damaged; 
that defendant was negligent in its blasting 
operation since the blasting caused damage 
to plaintiffs’ property; and that defendant 
negligently, carelessly and wantonly blasted 
with excessive amounts of explosives. De- 
fendant answered that it had only the duty 
to use reasonable care in blasting, and it 
demurred on all three counts. The de- 
murrers were sustained in the lower court, 
and plaintiffs excepted. 

The reviewing court held that as to the 
second and third counts, charging negligence, 
plaintiff had a duty to set forth in what 
particular defendant was negligent; “ ‘a plead- 
er must at least state facts from which the 
law will raise a duty, and show an omission 
of the duty with injury in consequence 
thereof’.” Since plaintiff did not offer to 
show any negligent acts on the part of 
defendant, the demurrers as to the second 
and third counts were properly sustained. 

In the first count, there was no allegation 
of negligence—plaintiff sought to apply the 
rule of absolute liability, i. e., that a person 
is liable for the damaging consequences of 
his innocent acts. The reviewing court 
declared that though this rule has been 
adopted in a number of the states, it has 
never been adopted in Maine: it is a survival 
from the early common-law rule, but it 
has been substantially replaced in most 
jurisdictions by the developing law of negli- 
gence. The rule of absolute liability, said 
the court, “is a rule of hardship which if 
used would necessitate many exceptions.” 

The court therefore applied the general 
rule, in use in most jurisdictions today, 
that fault is a requisite of liability. Blasting, 
it declared, was a lawful act which if 
properly conducted was a reasonable relative 
use of one’s property. Therefore, since 
defendant was engaged in a lawful act, 
negligence had to be alleged, and proved, 
in order to establish its liability. The plain- 
tiff therefore had alleged no cause of action, 
and the demurrer to each count was properly 
sustained.—Reynolds et al. v. W..H. Hinman 


Company. Maine Supreme Judicial Court. 
October 9, 1950. 18 CCH NEGLIGENCE 
Cases 732. 
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Cases Involving Construction 
of Life, Health and Accident 
Insurance Contracts as Reported 
by CCH LIFE INSURANCE 
REPORTS 


Assignee Prevails Over Widow 


The controversy in this case was between 
the beneficiary under a life insurance policy 
and a person to whom the assured has 
assigned the policy as collateral for a loan. 
The loan was unpaid at the death of the 
assured and the assignee claimed an amount 
sufficient for repayment. The contending 
beneficiary was the widow of the assured. 
After the assignment she became a substituted 
beneficiary through the assured’s exercise 
of a power reserved in the policy to change 
the beneficiary. She claimed the entire 
amount of the policy proceeds on the theory 
that, under New Jersey law, she acquired a 
“vested interest” which had not been affected 
by the assignment. The insurer interpleaded 
the two claimants. 


The trial court held for the widow on 
the ground that the assignee took nothing 
more than the interest of the assured, which 
in turn was contingent upon his surviving 
the beneficiary. The assignee appealed. 


The policy provided in part that “If the 
right to change the beneficiary has been 
reserved to the insured, an assignment, re- 
lease or surrender of this policy or any 
interest therein by the insured, if of legal 
age, shall operate to the extent thereof to 
assign, release or surrender the interest of 
any and all beneficiaries hereunder.” 


The policy also contained the usual pro- 
visions requiring that a change of beneficiary 
could become effective by filing with the 
insurer a written notice thereof along with 
the policy. 

Recognizing that New Jersey law was 
applicable since the contract and the assign- 
ment became effective there, the reviewing 
court pointed to an early case—Sullivan et 
al. v. Mahoney et al., 76 N. J. Eq. 104, 73 
Atl. 842 (1909), affirmed 77 N. J. Eq. 565, 
78 Atl. 150 (1910)—as the fountainhead of 
a long line of New Jersey cases holding that 
a beneficiary takes a vested interest in a 
life insurance policy notwithstanding the 
reservation of the right in the insured to 
change the beneficiary, and holding further 
that where a policy stipulates the way in 
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which the beneficiary may be changed, then 
that procedure must be followed in order 
that the interest of the original beneficiary 
may be divested. 


Nevertheless, said the court, the New 
Jersey cases recognize that the rights of a 
beneficiary arise out of the contract of in- 
surance. The assignment clause (quoted 
above) “clearly indicates an intention to 
reserve to the insured the power to alter 
both his interests and those of the bene- 
ficiary, whatever they might be, by assign- 
ment of the policy. The instrument which 
creates the beneficiary’s interest creates it 
subject to this power.” Furthermore, the 
line of New Jersey cases cited usually in- 
volved the question of whether the require- 
ments of the policy had been complied 
with in order to effect a change of beneficiary. 


Even so, argued the widow, the proceeds 
of the policy are exempt from the claim of 
the assignee under the special statutory 
protection afforded beneficiares who are 
married women by Title 17, Chapter 17, Sec- 
tion 29 of the New Jersey Revised Statutes. 


Despite the fact that this type of exemp- 
tion statute is common among the various 
states, said the court, there is a dearth of 
judicial opinion as to the applicability of 
the statute to an assignee-creditor of the 
assured. There were no New Jersey cases 
on the precise question, and a Pennsylvania 
court had held a similar statute to have no 
such application. The court considered the 
authority of that case persuasive, especially 
since the widow here was substituted as 
beneficiary after the assignment. 


The judgment for the widow was reversed 
and entered for the assignee.—Phoenix Mu- 
tual Life Insurance Company v. Connelly et al. 
United States Court of Appeals for the Third 
Circuit. February 21, 1951. 14 CCH Lire 
Cases 883. 


Policy May Be Reformed 
for Mutual Mistake of Fact 


Plaintiff sought to collect from defendant 
fraternal benefit corporation on a twenty- 
year-payment life insurance certificate issued 
to her husband, alleging that defendant 
issued the certificate to the deceased in 
1917, and that when he died in 1947 the 
policy was in full force and effect. The 
insurer answered that the deceased had 
applied for membership in the organization 
in 1916 and had been issued a benefit cer- 
tificate; that in 1931 he had exchanged it 
for an ordinary life certificate, and that if 
a twenty-year-payment certificate was issued 
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this was due to inadvertence and oversight; 
that the last monthly payment was made 
by the deceased in 1933; that the reserve 
accumulation, automatically applied, kept 
the policy in effect until 1942; and that 
the certificate expired at that time, long 
before the death of the assured. The mistake 
was a mutual one, said defendant, and it 
offered as evidence the application made by 
the deceased in 1931 in which he exchanged 
his benefit certificate for “a new ordinary 
life certificate for $1,000 dated February 
1917." The deceased had paid the premiums 
for an ordinary life policy and not for a 
twenty-year-payment policy. 

It was admitted that a reserve fund com- 
puted on the basis of the policy actually 
issued to the deceased would have continued 
the insurance in full force and effect till 
his death. 

The trial court held that plaintiff was 
entitled to the proceeds of the policy actu- 
ally issued. The case was appealed, and 
the reviewing court held as follows: 

“*A certificate of mutual benefit insurance 
may be reformed in equity so as to conform 
to the actual agreement of the parties, even 
after the death of the insured, where there 
is a mutual mistake or fraud or inequitable 
conduct’.” In such a case, said the court, 
the burden rests upon the party seeking 
reformation to prove the case by clear and 
convincing evidence. Here the application 
clearly indicated the intention of the parties; 
and the policy issued was not the one in- 
tended. Plaintiff argued, however, that there 
was no evidence that the deceased knew 
the policy was the wrong one. In answer 
to this, the court quoted from a similar 
case in which it was stated that if the 
policvholder did not know the policy was 
the wrong one the mistake was mutual, and 
if he did notice it and did not notify the 
insurer he was guilty of fraud. 

“The mistake constituted an equitable 
defense to plaintiff’s claim and the indisput- 
able facts prevent recovery.” The judgment 
was reversed.—Bedford v. Catholic Order 
of Foresters. South Dakota Supreme Court. 
November 28, 1950. 14 CCH Lire Cases 663. 


Soliciting Agent 
ls Company's Representative 


Plaintiff, wife of the deceased assured, 
sought to collect on his industrial insurance 


policy. Defendant insurer denied liability, 
claiming misrepresentations in the applica- 
tion. The assured, it said, had been suffering 
from high blood pressure for two years and 


was under the care of a physician during 
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that time, and, at the time of making the 
application, had falsely represented that he 
was in sound health whereas he was in 
fact sick two months before when he 
had consulted a physician for a check-up. 

The lower court directed a verdict for 
defendant, and plaintiff filed a motion for 
a new trial, contending that there was evi- 
dence to go to the jury on the question of 
whether or not the company was put upon 
inquiry by the statement declaring that the 
assured had had a check-up, and giving the 
name of the physician; and insisting that 
the soliciting agent of the insurer had been 
fully apprised by the assured that he had 
been suffering from high blood pressure, 
and that by issuing the policy with this 
knowledge the company was estopped from 
voiding it. The motion was overruled, and 
plaintiff brought error. 

Plaintiff and one other who testified that 
they were present when the application was 
filled out said that the deceased disclosed 
his condition to the soliciting agent and 
that upon asking why a physical was not 
to be given, he was told that an inquiry 
would be made of his doctor concerning 
his condition. 

Plaintiff contended that where the insurer 
at the time of the issuance of the policy 
has knowledge of facts which would invali- 
date the policy, such knowledge constitutes 
a waiver of the conditions in the contract 
inconsistent with the known facts. Defend- 
ant invoked a provision in the policy itself 
to the effect that a provision of the policy 
could not be waived by any agent but only 
by an endorsement on the policy. 

The reviewing court applied the statute, 
Tennessee Code Section 6087, which pro- 
vides that soliciting agents are representa- 
tives of the company and not agents of 
the policyholder; and held that, in the 
absence of collusion between the agent and 
the assured, the information imparted to 
the agent should be imputed to the insurer, 
and if inconsistent with the provisions of 
the policy, should constitute a waiver of 
forfeiture provisions. Forfeitures are not 
favored, and will not be enforced against 
equity and good conscience, said the court. 
There was no evidence to show that the 
assured suspected that the agent had not 
revealed the state of his health to the 
company. Therefore, the court held that 
the lower court erred in not allowing the 
case to go to the jury. Reversed and re- 
manded.—Brooks v. Home Beneficial Life 
Insurance Company. Tennessee Court of 
Appeals, Eastern Section. Filed August 8, 
1950. 14 CCH Lire Cases 517. 
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Cases Involving Construction 
of Fire and Casualty Insurance 
Contracts, as Reported by CCH 
FIRE —CASUALTY INSUR- 
ANCE REPORTS 


Acquiescence After Notice 
Constitutes Waiver of Stipulation 


Defendant issued to plaintiffs a $2,500 
fire policy on their dwelling house, contain- 
ing a clause prohibiting other insurance on 
the property unless permitted by endorse- 
ment. A renewal of this policy was issued 
to plaintiffs on November 20, 1948. Prior 
to that time, they had taken out two more 
fire policies, and had notified the agency 
issuing this additional insurance of the in- 
surance they already had. 


The house was destroyed by fire, and 
defendant denied liability. on its policy be- 
cause of the other insurance. Suit was 
brought, and plaintiffs were awarded a judg- 
ment in the lower court on the following 
evidence: 


The owner of the agency issuing the addi- 
tional policies testified that he had called 
the agency which issued the original policy 
and had advised an employee of that agency 
that he had written additional insurance 
on the property and that its policy should 
be endorsed to that effect. 


Defendant’s agency had two employees, 
one of whom testified that she had never 
talked to anyone in respect to the addi- 


tional insurance. The other would not swear 
positively that she had not been advised of 
the change, but thought she had not be- 
cause she had no memorandum to that 
effect; she admitted, however, that she often 
made mistakes. 


Defendant argued that no such informa- 
tion had been given its agent, that if any 
information had been given it was received 
after the policy had been renewed and that 
the employees of the agency had no au- 
thority to bind defendant. 


On the other hand, the agent issuing the 
additional policies testified that he had talked 
to defendant’s agency about this insurance 
only once, and that time was around the 
third of November. The employees of the 
agency themselves testified that they custo- 
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marily received information about policies 
and wrote up endorsements. 


In the lower court, defendant requested a 
peremptory instruction, and its request was 
denied. The reviewing court held that there 
was a question of fact for the jury to deter- 
mine as to whether or not defendant's agent 
had been advised of the additional insurance. 


Furthermore, since the jury found that 
defendant’s agent had been advised of the 
additional insurance and the defendant took 
no action, such notice constituted a waiver 
of the prohibition contained in the policy. 
Judgment for plaintiffs affirmed.—Paramount 
Fire Insurance Company v. Anderson et ux. 
Mississippi Supreme Court. April 9, 1950. 
7 CCH Frre ann CASuAtty Cases 484. 


Mercantile Open Stock Policy 
Does Not Cover Holdup 


An employee of a retail clothier was 
approached by three men as he stood in 
front of the clothing store on a business 
day prior to the time the store had opened 
for business for the day. One of the strangers 
stuck a gun in the employee’s back and 
by threats induced him to turn off the 
burglar alarm at the front entrance and 
then to unlock the front door of the store 
with his key. After gaining entrance to 
the store, the strangers tied and bound 
the employee to a chair and carried away 
some of the employer’s merchandise. 


The employer sought indemnity from his 
insurer under a mercantile open stock policy 
by the terms of which the insurer promised 
to indemnify the assured “for all loss by 
burglary, of merchandise, furniture, fixtures 
and equipment, from within the insured’s 
premises, as hereinafter defined, occasioned 
by any person or persons making felonious 
entry into such premises by actual force 
and violence when such premises are not 
open for business, of which force and vio- 
lence there shall be visible marks made 
upon the premises at the place of such 
entry by tools, explosives, electricity or 
chemicals.” 


The court held that the clothier could 
not recover under the policy: his loss was 
a result of a holdup of his employee, a 
hazard not covered by the policy; there 
were none of the visible marks required by 
the policy at the place of entry.—E/lmwood 
Park Value Clothers, Inc. v. American In- 
demnity Company. United States District 
Court, Northern District of Illinois. De- 
cember 20, 1950. 7 CCH Fire anv Cas- 
UALTY Cases 362. 
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Insurer Must Abide 
by Own Definition 


A “blowout” provision in the policy of 
insurance issued to plaintiff by defendant 
defined blowout as “a sudden explusion of 
drilling fluid (mud, water and sometimes 
oil) followed by an uncontrolled flow of oil, 
gas or water from an uncompleted well 
that occurs when the pressure of oil, gas 
or water entering the hole. at some depth 
is greater than the pressure exerted by a 
column of drilling fluid in the well.” The 
policy contained warranties requiring blow- 
out preventors on insured equipment. 


Suit was brought by plaintiff under this 
policy for loss and damage to an insured 
oil rig and equipment. Plaintiff was drilling 
a well when an unusual and unexpected 
pressure was encountered, which caused an 
expulsion of the drilling fluid followed by 
an “uncontrolled flow” of gas and oil, all as 
described in the blowout provision. Plain- 
tif had three blowout preventors on the 
rig, though only one was required. These 
held; there was no eruption breaking through 
them. The damage occurred from a bridg- 
ing over of the hole and the inability to 
make a hole. 


The trial court held that a “blowout” 
within the meaning of the policy had oc- 
curred, and awarded plaintiff a verdict. 


On appeal, defendant relied mainly on its 
contention that the plaintiff had not proved 
a blowout in relation to the warranties re- 


quiring preventors. It did not argue that 
the warranties had been broken, but that 
the policy was not applicable unless the 
force of the erupting gas, oil and water 
caused a preventor to break. The con- 
trolling provision, it contended, was “fol- 
lowed by an uncontrolled flow of oil, gas 
or water,” and no such flow had occurred 
where the blowout preventors were working 
and had not been broken through. 


Even if a blowout had occurred, it argued, 
it was of such minor nature that the al- 
kged damage could not have resulted from 
it; this damage was caused by the bridging 
over of the hole and the inability to make a 
hole, risks not insured against in the policy. 


The reviewing court dismissed all these 
contentions : .Plaintiff, it said, complied with 
ali the conditions of the warranties, even to 
the extent of using three blowout preventors 
instead of one. The lower court had found 
that there was a “sudden expulsion” and 
“uncontrolled flow,” caused as stipulated in 
the policy, and that the differential in the 
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gas pressure caused the blowout, which in 
turn caused the bridging over of the well 
and the consequent damage. Defendant’s 
contentions, therefore, would serve only to 
penalize plaintiff for having taken extra 
precaution and thereby prevented a bigger 
blowout. Consequently, the reviewing court 
refused to disturb the judgment of the 
lower court—Georgia Home Insurance Com- 
pany v. Means. United States Court of Ap- 
peals for the Fifth Circuit. February 7, 1951. 
7 CCH Fire ann Casuacty Cases 400. 


Reformation of Policy for Mistake 
Not Prerequisite to Action at Law 


The plaintiff insured with the defendant 
company the fixtures, equipment, furnishings 
and decorations of a Club against loss by 
fire while located and contained as described 
[in the policy] but not elsewhere.” 
The policy recited the insured property as 
being in a building “occupied as a Club 
situated E/S of U. S. Highway #61 on 
Part of U. S. Private Survey No. 1062 
Twp. 24 Range 14, New Madrid County 
one mile South of Sikeston, Missouri, State 
of Missouri.” 


Damage to the -property by fire having 
occurred, the defendant refused to pay the 
plaintiff's claim for loss on the ground 
that the building in which the property was 
contained was located not on Survey No. 
1062 but on Survey No. 1032. 


The sole question of law involved, said 
the court, was whether the mistake in the 
survey number affected the character of 
the risk or was an immaterial variance. 
The description given in the policy, without 
the survey number, “accurately and ade- 
quately described the location of the build- 
ing in which was contained the property 
which the plaintiff intended should be in- 
sured and which the defendant company 
intended to insure. No further description 
was needed.” 

In answer to defendant’s citation of a 
Minnesota case holding that reformation 
in equity should be required under the cir- 
cumstanees before an action at law on the 
policy would lie, the court said: “In Penn- 
sylvania, where equitable principles are ad- 
ministered in common law forms, reformation 
of a policy in equity for mere mistake is 
not a prerequisite to an action upon it at 
law.” Judgment was rendered for the 
plaintiff assured.— Presson v. Common- 
wealth Mutual Fire Insurance Company of 
Pennsylvania. Pennsylvania Supreme Court. 
Filed January 5, 1951. 7 CCH Fire Anp 
CasuaLty Cases 365. 
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Cases Involving Construction 
of Automobile Insurance Con- 
tracts, as Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Flight Is Evidence 
of Noncooperation 


An insurer appealed a judgment rendered 
against it in an attachment case, contending 
that its assureds had committed a breach of 
the provision of their policy regarding 
cooperation. 


The policy issued on the assured car pro- 
vided that the insurer would defend any suit 
arising out of an accident in which it was 
involved. The clause on which the insurer 
based its pleading of nonliability provided 
that “The insured shall co-operate with the 
company and, upon the company’s request 
shall attend hearings and trials and shall 
assist in effecting settlement, securing and 
giving evidence, obtaining the attendance of 
witnesses and in the conduct of suits.”’ 


The assureds were made third-party de- 
fendants in the original suit, and, upon re- 
ceipt of their process papers, they forwarded 
them to the insurance company, which au- 
thorized its attorneys to enter their appear- 
ances for the assureds. A week before the 
trial a claims investigator went to the home 
of the assureds, but did not find them there. 
They were never seen again. The insurer 
directed inquiries to friends and relatives, 
but no one knew where they were; they left 
no forwarding address with anyone. Sum- 
monses were sent by registered mail but 
were returned undelivered. 


The insurance company was forced to de- 
fend the case without them, and a judgment 
was rendered against them. Not being able 
to collect the judgment from the assureds, 
the plaintiff brought this attachment case 
against the insurance company. 


The insurer pleaded noncooperation on 
the part of the assureds, but the trial court 
refused to direct a verdict in its favor on the 
ground that although the assureds did not 
appear, there was nothing to show that they 
knew the case was to be tried. 


The reviewing court reversed: The com- 
plete disappearance of the assureds such a 
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short time after they were notified of the 
suit against them was evidence of a bad- 
faith withdrawal, and was a violation of the 
above-quoted provision.—I/ndemnity Insurance 
Company of North America et al. v. Smith. 
Maryland Court of Appeals. Filed Febru- 
ary 8, 1951. 35 CCH AuTOMmoBILE Cases 761. 


Failure to Repair Is Not ‘‘Accident” 


A garage sued on a policy of insurance 
issued by defendant insurer which provided 
that the insurer would pay all sums the as- 
sured became obligated to pay “by reason of 
the liability imposed upon him by law for 
damages because of injury to or destruction 
of property ... caused by accident” and 
arising out of the garage business. 


An employee of the garage was repairing 
the differential of a truck, and, after the job 
was completed, he took the truck out on a 
trial run. In the course of the run, the rear 
axle assembly broke, either because of de- 
fective parts or poor repair work. The repair 
job had to be done over again, and the garage 
filed a claim with the insurer on the theory 
that an accident covered by the policy had 
occurred. The insurer denied liability, and 
the garage sued and obtained a verdict in 
the lower court. 


The reviewing court reversed: After the 
asserted accident occurred, the customer 
whose truck was damaged could not have 
maintained a suit against the assured be- 
cause the only complaint he would have had 
was that his truck was not repaired. There- 
fore, the assured was not liable to anyone, 
so that the language of the policy was not 
broad enough to cover his claim.—Standard 
Accident Insurance Company v. Theo Money 
Chevrolet Company. Arkansas Supreme Court. 
November 6, 1950. 35 CCH AvrToMosiLe 
Cases 100. 


Lessor Held Liable for Damage 
Caused by Driver of Leased Truck 


An accident resulting in personal injuries 
to plaintiff occurred as the result of the neg- 
ligence of a driver of a leased motor tractor. 
Plaintiff recovered a judgment against the 
owner of the tractor and, as his assignee, 
brought this suit against the lessee to re- 
cover for an alleged obligation of the lessee 
to indemnify the owner for any claim aris- 
ing out of the operation of the vehicle. 


The lease provided that for the rent paid 
by the lessee, the lessor would provide gaso- 
line, oil, tires and other equipment, the driver 
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and his wages, and other expenses. The tractor 
was leased for a single trip and was being 
used to haul a trailer belonging to the lessee. 

As to liability for damages, the lease pro- 
vided that the lessee “Agrees that during 
the term of this lease, the said vehicle(s) 
shall be solely and exclusively under the 
direction and control of the lessee who shall 
assume full common carrier responsibility 
(1) for loss or damage to cargo transported 
in such motor vehicle and (2) for the oper- 
ation of such vehicle.” 


It stipulated that the lessor “Agrees to 
indemnify lessee against (1) any loss resulting 
from the injury or death of such driver(s) 
and (2) any loss or damage resulting from 
the negligence, incompetence or dishonesty 
of such driver(s).” 


Defendant excepted to the lower court’s 
denial of its motion for a directed verdict. 


The reviewing court stated that the lia- 
bility assumed by the lessee under the quoted 
paragraph was to consignors, owners, con- 
signees, etc., and related only to cargo. The 
purpose of its insertion in the policy, and 
the intent of the parties as to its meaning, 
held the court, was to make the lessee re- 
sponsible to those toward whom he stood 
in the relationship of a common carrier. On 
the other hand, the clause describing the 
liability of the lessor stated specifically that 
it was liable for any loss or damage due to 
the negligence of the driver. 


It held, therefore, that plaintiff had no 
tight to bring an action against the lessee, 
and that the lessee’s motion was improperly 
denied. Exceptions sustained.—Law v. Hol- 
land Transportation Company, Inc. Massachu- 
setts Supreme Judicial Court. January 4, 1951. 
35 CCH AutomosiLe Cases 886. 


Expert Opinion Inadmissible 
Re Safe Speed with Worn Tires 


This action was brought to recover for 
injuries sustained by plaintiff when defend- 
ant’s bus overturned on a slippery curve. 
Plaintiff contended that the bus was being 
driven at a negligent rate of speed and 
with defective tires; and he was awarded a 
verdict in the lower court. Defendant, ap- 
pealing the judgment, assigned error on 
these counts: that the evidence was insuffi- 
cient to take the case to the jury on the 
question of defendant’s negligence; that ex- 
pert testimony with respect to the condi- 
tion of the tires and the rate of speed of the 
bus as causes of the skidding should not 
have been excluded; that the tires them- 
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selves, offered as evidence by defendant, 
should have been accepted as such; that an 
improper instruction was given to the jury 
to the effect that tires on vehicles should 
be in such condition as not to be likely to 
endanger lives or property, and that the 
carrier had a statutory duty to check the 
tires by visual examination. 


The bus had six tires, and the four rear 
tires were considerably worn, the outside 
ones more so than the inside ones. It was 
raining, and the bus was traveling down a 
five per cent grade on a long sweeping 
turn, at about thirty-two miles an hour. 
The rear end of the bus swerved to the left, 
and in order to straighten out the bus the 
driver turned the wheel and accelerated the 
speed. The rear end continued to swing 
around, however, until the bus was com- 
pletely turned around, and it upset. 


The jury had the testimony of witnesses 
as to the manner of the accident, the con- 
dition of the road, the speed of the bus, 
etc., and they had photographs and maps. 
The reviewing court held that reasonable 
minds might well differ as to the cause of 
the accident, and the question of defendant’s 
failure to exercise proper care was therefore 
properly for the jury. But defendant con- 
tended also on this point that skidding in 
itself was not evidence of negligence, and 
that plaintiff had the burden of proving 
that the skidding was not caused by a 
greasy or slippery spot on the road. The 
reviewing court disagreed, declaring that 
the jury had the right to take the direct 
and circumstantial evidence and draw from 
it a conclusion as to defendant’s négligence; 
and further that plaintiff did not have the 
burden of producing evidence to negative 
the fact of a slippery road, since a plaintiff 
is not required to plead or prove a negative. 


The reviewing court also held that there 
was no error in excluding the expert testi- 
mony, since a safe speed for the bus to be 
traveling and the likelihood of worn tires to 
skid on a slippery macadam road were mat- 
ters about which the jury could form a 
conclusion from the physical facts of the 
case and their own common experience; 
expert testimony was unnecessary. 


The trial court refused to accept the tires 
as evidence because it believed that they 
had substantially changed since the time of 
the accident. Since this was the opinion 
of the lower court, said the reviewing court, 
its ruling would not be disturbed in the 
absence of evidence of clear abuse of its 
discretion. 
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The lower court instructed the jury that 
defendant was bound by law to the effect 
that “Every vehicle when operated upon 
the public highways of this state shall be 
equipped with tires in such condition as to 
not endanger or be likely to endanger per- 
sons or property. Tires shall be checked by 
visual examination.” Defendant argued that 
this regulation, appearing in the state ve- 
hicle safety inspection regulations, applied 
only to tires likely to blow out, and that 
the examination requirement referred to such 
examination by the safety inspector. It was 
the opinion of the reviewing court, how- 
ever, that though this regulation, made to 
interpret vehicle regulations, did apply as 
stated by defendant, it was a carrier’s duty 
to equip its buses with “tires reasonably safe 
for the uses made of them in the absence 
of any safety regulation promulgated pur- 
suant to statute.” 

As to the inspection requirement, the 
court held that though it was directed to 
the safety department as a guide to its in- 
spectors, as defendant claimed, even if the 
jury took it as being directed to defendant, 
“the burden of visual examination may be 
regarded as so slight as not to have preju- 
diced . . . [defendant] in any way.” 


The judgment for the plaintiff was af- 
firmed.—Kiessling v. Northwest Greyhound 
Lines, Inc. Washington Supreme Court, 
Department Two. March 22, 1951. 35 
CCH AvtomosrLe Cases 1093. 


Negligent Plaintiff Recovers 
on Last Clear Chance Theory 


Plaintiff was crossing the street, having 
come out from between two parked cars, 
when she was hit by defendant’s car. She 
had stopped in the middle of the street to 
wait for a car coming from her right to 
pass, when defendant, approaching from the 
left, and behind her, at an excessive speed, 
struck her. Defendant admitted his negli- 
gence, and plaintiff was also held to be 
negligent in darting out from betwen parked 
cars and crossing in the middle of the block. 
In the lower court the jury returned a 
verdict for plaintiff, but the court set it 
aside as unsupported by the evidence, and 
directed a verdict for defendant. 


On appeal, the only question before the 
reviewing court was whether the evidence 
supported the verdict of the jury on the 
“last clear chance” theory. 

The evidence tended to show that plain- 
tiff had already stopped in the middle of 
the street when defendant first reached the 
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point where he could have seen her; that 
plaintiff was within the view of defendant 
from a distance of 200 feet; and that, al- 
lowing a second for reaction, defendant 
should have been able to stop without hit- 
ting her. 

In Virginia, under the last clear chance 
doctrine, recovery is allowed a plaintiff in 
spite of his negligence if he is unable to 
save himself from a dangerous situation 
and if defendant should be able, by reasona- 
ble care, to discover his plight in time to 
avoid the accident. 

The reviewing court held that, from the 
facts, the jury could have found that plain- 
tiff was in a dangerous situation from which 
she could not escape. She could not have 
proceeded forward into the path of tlie 
oncoming car in front of her, and even if 
she had been aware of defendant’s car, going 
back in that direction was clearly out of 
the question. The defendant, on the other 
hand, should have been able to stop in time 
to avoid hitting her. Furthermore, said 
the reviewing court, the jury could have 
found that there was enough space, as 
shown by the evidence and by measuring 
the road, for him to have gone between 
plaintiff and the parked cars; and also they 
could have found that defendant could have 
avoided hitting plaintiff by hitting the cars, 
which would have been preferable. 

The court held that the jury’s verdict 
that defendant had the last clear chance to 
avoid the accident was supported by the 
evidence. The order of the lower court 
was reversed and the case remanded with 
instructions to reinstate the verdict of the 
jury—Mason v. Brown. United States Court 
of Appeals for the Fourth Circuit. January 
31, 1951. 35 CCH AvuTomosILe Cases 808. 


Husband and Wife 
Held on Joint Enterprise 


This was an appeal from that portion of 
a judgment which dismissed the complaint 
of plaintiff wife on the ground that the 
negligence of plaintiff husband was imputed 
to her. 

The auto in which plaintiffs were riding 
was hit by that of defendant while plaintiff 
husband was driving. Defendant and plain- 
tiff husband were both found guilty of 
negligence, but plaintiff wife was found not 
to have been negligent in any way. The 
jury declared, however, that the plaintiffs 
were engaged in a joint enterprise at the 
time of the accident and that, consequently, 
the negligence of the husband was imputed 
to the wife. 
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Plaintiffs owned a motel; the money used 
to purchase it had come from plaintiff hus- 
band’s earnings, but the wife managed the 
business and the income was reported in 
her name. The earnings were kept in a 
joint bank account. At the time of the 
accident, plaintiffs were on the highway in 
the car, having gone out to view a dormer 
under construction in the motel, for the 
purpose of seeing better how it looked. 
Plaintiff wife never drove, and the car in 
which they were riding belonged to and was 
driven by her husband. 

The law is that where two persons are 
involved in a joint enterprise the negligence 
of one in the management thereof will be 
imputed to the other; and if an occupant 
of an auto is involved in a joint enterprise 
with the driver and is injured because of 
the negligence of the driver and a third 
person, he is barred from recovery as against 
the third person. 

In this case, said the reviewing court, the 
fact that plaintiff husband purchased the 
property was immaterial, because the evi- 
dence disclosed that the operation of the 
motel business was a joint enterprise. The 
fact that the car was owned and controlled 
by plaintiff was also immaterial, said the 
court: “‘the use of the car as a part of a 
common business enterprise makes each re- 
sponsible for the manner in which it is 
operated’.” 


The judgment dismissing the complaint 
was afiirmed.—Howard et al. v. Riley, Mil- 
waukee Automobile Insurance Company, In- 
terpleaded Defendant. Wisconsin Supreme 
Court. Filed November 8, 1950. 35 CCH 
AUTOMOBILE Casks 88. 


“ ° see e 
Delivery"’ in Automatic Insurance 
Clause Means ‘“‘Manual Delivery" 


An insurance and indemnity policy insur- 
ing plaintiff's wrecker contained a clause 
providing that “If the named insured who 
is the owner of the automobile acquires 
ownership of another automobile and so 
notifies the company within thirty days 
following the date of its delivery to him, 
such insurance as is afforded by this policy 
applies also to such other automobiles as 
of such delivery date if it replaces 
an automobile described in this policy.” 

In November or December of 1947, plain- 
tiff purchased an old log truck which would 
not run. He overhauled and rebuilt it com- 
pletely and made it into a wrecker, com- 
Pleting the job on about January 18, 1948, 
and replaced the insured wrecker with it. 
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On February 14, the rebuilt wrecker was 
involved in an accident and plaintiff was 
forced to pay damages to injured third 
parties. On February 16, he notified his 
insurer, defendant in this case, of the acci- 
dent and the replacement. 

Defendant denied liability on the ground 
that the policy provision regarding notifi- 
cation of replacement had not been com- 
plied with, and that the rebuilt wrecker 
was consequently not insured. Plaintiff 
contended that no “delivery” within the 
meaning of the quoted clause was made to 
him until the truck had been rebuilt and 
was fit for use as a wrecker, and, since he 
notified the insurer of the replacement within 
thirty days of that date, the provision had 
been complied with. 

In the lower court, defendant filed an 
exception of no cause of action, and it was 
sustained, Plaintiff appealed. 

The reviewing court quoted Article 2477 
of the Revised Civil Code of Louisiana de- 
fining “delivery” as the “transferring of 
the thing sold into the power and posses- 
sion of the buyer.” The meaning of “deliv- 
ery” in the policy was clearly manual delivery, 
said the court, and the truck used by plaintiff 
was manually delivered to him in November 
or December of 1947. Also, said the court, 
the words “acquires ownership” meant ac- 
quisition by donation or purchase, and plain- 
tiff had so acquired the truck in November 
or December, and not in January. The 
clause, plainly applied only to “any insured 
acquiring ownership of another automobile 
and notifying the company within 30 days 
following date of its delivery,” and under 
the circumstances it did not apply to plaintiff. 

Plaintiff contended also, however, that he 
had no insurable interest in the truck as it 
was when he purchased it and it was only 
after he transformed it into a wrecker that 
there was anything to insure. However, 
said the court, though this may have been 
true, the plain language of the policy could 
not be stretched to afford a protection not 
intended under a reasonable interpretation 
of the policy: “The plain condition of the 
policy meant that the insured, in order to 
take advantage of the automatic provision 
should, within thirty days of the acquisition 
and delivery to him of another automobile, 
have put it in such condition that it would 
be insurable and could have replaced the 
automobile originally covered.” 

Judgment for the defendant was affirmed. 
—Collard, d. b. a. Bill’s Auto Service v. 
Globe Indemnity Company. Louisiana Court 
of Appeal, First District. March 2, 1951. 
35 CCH AvutTomosite Cases 888. 
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Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought in 
economic, legal, and accounting principles related to all 
federal and state taxation. . . . To this end it contains 
signed articles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and admin- 
istrative rulings relating to tax laws, and other tax in- 
formation, book reviews, etc. . . . The editorial policy 
is to allow frank discussion of tax issues. Subscription 
rate—$6 for 12 monthly issues. Write for sample copy. 


Recent Tax Topics: 


Refund suits 

Section 45 

Alimony trusts 

Oil and gas lease taxes 
Excess profits tax 
Estate planning 
Voluntary disclosures 
Involuntary conversions 
Tax advantages of gifts 


Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate and 
facilitate the exchange of professional views in a highly 
specialized field of law. Each issue presents signed arti- 
cles—by specialists, public officials, and other authorities 
—on legal problems involved in the preparation, pack- 


Recent Subjects Featured: aging, labeling, storage, and distribution of foods, with 


Standard making 
Product liability law 
Refilled prescriptions 
Chemical additives 
Imitation foods 


respect to nutrition, health, and the general public wel- 
fare, in addition to notes on legislative, administrative 
and judicial developments. Issued monthly; subscription 


rate—$10 a year, including binder for year's issues. 


Multiple seizures 
Sample copy sent on request. 


Fraud in food cases 
Barbiturate control 
False advertising 


Labor Law Journal 


Specifically designed and edited to promote sound think- 
ing on labor law problems, the Labor Law Journal presents 
timely articles concerned with the intimate and complex 
relationship of Law, Labor, Government, Management, 
and Union. Each month, the Journal brings you the serious 
thinking, the reasoned conclusions, the viewpoints, and 
attitudes of leaders of thought and action—on significant, 
pivotal labor law problems. Specialists in the field treat 
currently troublesome phases of labor law in factual, 
hard-hitting articles. No punches are pulled—nothing is 
“‘slanted.'' Issued monthly; subscription rate—$6 a year. 


Sample copy on request. 
All Published by 


In Recent Articles: 


@ Escalator clauses 

@ Arbitration 

@ Secondary boycotts 

@ Consumers’ price index 
@ Disafiiliation 

@ Pension plans 

@ Contract disputes , 
@ Non-Communist affidavits 
@ Bargaining in good faith 


OMMERCE. CLEARING, HOUSE, INC.., 


NRRL AAA ia mannnnnn? Anrannnnnant? 


PUBLISHERS OF TOPICAL LAW REPORTS 


214 N. MICHIGAN AVE., CHICAGO 1, ILL. 
When requesting sample copies, please address JIV7 





